ey

Colorado Springs Utilities

It's how we're all connected

TECEIVE

July 28, 2015 ,

n \\ i’ .
Ms. Joan Armstrong N JuL 29 2015 ‘
Director of Planning & Development . OEPARTMENT OF ‘
Pueblo County PLANNING & DEVELOPMENT

229 West 12" Street
Pueblo, CO 81003-2810

RE: Pueblo County 1041 Permit No. 2008-002 Compliance for Southern Delivery System (SDS)
Mitigations Appendix Conditions C-1 through C-22, SE-1, CR-1 through CR-11, and
General Conditions 13 and 20

Dear Ms. Armstrong,

As has been reported during our monthly SDS project status meetings with Pueblo County staff, major
construction activities associated with installation of the SDS pipeline through Pueblo County have been
completed. In fact, the SDS Program has now moved from the construction phase of the project to the
testing and commissioning phase of the project (where the system will be tested and inspected to confirm
proper operation prior to delivery of water).

With this transition, Colorado Springs Utilities (on behalf of the SDS Participants) believes it has
satisfactorily completed the Pueblo County 1041 Permit No. 2008-002 Mitigation Appendix Construction
Conditions C-1 through C-22, Socio-Economic Condition SE-1, and County Roads Conditions CR-1
through CR-11 for the pipeline construction activities associated with the SDS construction activities
through Pueblo County in compliance with General Condition 13 (County Road Improvements and
Restorations) and General Condition 20 (Construction Impact Mitigation), with those exceptions specified
below. Further evidence of such completion can be found in the quarterly and annual reports filed with the
County, as well as the Environmental Closeout Documentation Manual provided to the U.S. Bureau of
Reclamation (copy attached).

Though the SDS Program has offered to prepare additional construction condition compliance summary
documentation for each project segment within Pueblo County in accordance with the “Draft” summary
document for Segment S2, as provided to Pueblo County staff on May 14, 2013 and again on June 15,
2015, it is our understanding that such further documentation will not be necessary.

Exceptions:
e (C-9, Site Restoration, Project Detail 2.e:
“The revegetated area will be considered acceptable if the revegetated area cover is not less than
90 percent of the pre-construction vegetation cover with similar species diversity. The pipeline
access road will not be included in the 90 percent coverage calculation”.

o Concurrence will be requested from the Pueblo County Board of Commissioners following
completion of a publically held meeting regarding achievement of this condition.

e (-9, Site Restoration, Project Detail 6:
“Provide Pueblo County a security bond equal to $2,000 per acre of land in permanent or
temporary construction easement in each work package. The security bond shall be released in
full to the Applicant two years following the final completion of the construction contract, upon
successful revegetation, as described above. If successful revegetation is not achieved, the
security bond will be forfeited in the amount of $2,000 for each acre, or fraction of an acre, that
has not been successfully revegetated”.

o Request for bond release will be made at the completion of the publicaily held meeting
regarding achievement of this condition.
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C-10, Public Communication, Project Detail 1:
“Assign a point of contact for responding to public questions, comments and concerns. The point
of contact shall continue for one year following the final construction in Pueblo County”.

o The SDS Hotline (1-855-SDS-4YOU) will continue to operate until at least one year following
the initial delivery of water through the SDS Project.

C-16, Noxious Weed Control, Project Detail 3:

“Implement an eradication program within the project limits. Eradicate existing Class A and B

noxious weed populations”.

o Per the conditions of the U.S. Bureau of Reclamation Record of Decision (ROD), the SDS
Program will continue to monitor construction areas for 3 years after completion of
construction activities to assess if noxious weeds have invaded the site, and will mitigate as
necessary.

SE-2, Payment in Lieu of Property Taxes:
“Applicant shall reimburse Pueblo County for property taxes lost due to acquisition of land in fee”.

o The City of Colorado Springs will continue to follow the requirements of this condition until
such time that the affected properties are sold or transferred to another party.

CR-10, Future Roadways / Utilities:

“Applicant shall not unreasonably prohibit the installation of future roadways and utilities across
the utility easement. Future roadways are expected to be surface crossings at existing grade for a
typically defined roadway section in the Pueblo County Roadway Design and Construction
Standards today or as modified in the future”.

o Colorado Springs Utilities will continue to abide by this condition now and into the future.

In relation to compliance with other General Terms and Conditions and Mitigation Appendix Conditions
outlined in the Pueblo County 1041 Permit No. 2008-002 not discussed in this letter, the SDS Program
will continue to provide quarterly reports to Pueblo County through completion of the project
commissioning in accordance with Mitigation Appendix ENF-1, Compliance Monitoring and Reporting,
Project Detail 1; and annually beginning the year following commencement of water delivery in
accordance with Mitigation Appendix ENF-1, Project Detail 2. In addition, the SDS Program will continue
to submit Project Commitment Annual Reports (PCARs) to the U.S. Bureau of Reclamation in accordance
with the ROD conditions and provide copies to Pueblo County for review.

We appreciate your attention to this matter and should you have any questions or comments, please feel
free to contact me directly at 719-668-8693.

Sincerel

Mark Pifher

Permitting and Compliance Manager
Southern Delivery System

Cc:

John Fredell, SDS Program Director, Colorado Springs Utilities

Keith Riley, SDS Deputy Program Director, Colorado Springs Utilities
Allison Mosser, Sr. Project Manager, Colorado Springs Utilities
Kevin Binkley, SDS Permitting and Compliance Specialist, MWH
Alec Hart, SDS Restoration Project Manager, MWH

Gary Raso, Pueblo County Attorney

Terry Stroh, Environmental Specialist, U.S. Bureau of Reclamation
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CO Parks and Wildlife - Memorandum of Understanding
O "DPOR" MOU, April 4, 2011

1. Paragraph 5e: Minimize damage to the access roads and adjoining portions of the State
Park. UTILITIES will promptly repair any damage.
In Progress: Complete: __ X Ongoing: Post-Phase I:
Next Step:
Due Date(s):
Closure Documentation (if any): Agreement from CPW on restoration/payment

2. Paragraph 5j: The parties will pay the sum of $24,000 to DPOR as complete compensation
for such unanticipated impacts occurring through the initial term of this MOU (ending
December 31, 2016) within 30 (thirty) days from execution of this MOU.

In Progress: Complete: ___X Ongoing: Post-Phase I:
Next Step:
Due Date(s):
Closure Documentation (if any): Payment receipt

SDS Closeout Documentation



DPOR MOU April 4, 2011

Signed and Updated FHA Agreement/Payment

O

Faderal Highway Administration
Federal Lamds Highway
GRANT AGREEMENT

DTFHES-15-E-00D448

| PARTIES TO THE AGREEMENT

Rnirnbumsing mz.alion

Orpenizalion o be Reinbursed

Calaradls SprGs UHINos

An enlegnise of e Cily uf Culorsda Springs
121 8. Tajon 81, KOO0

Calorzda Springs, CO 80803

Foderal Highway Administration
Cantral Fedaral Lands Higiway Divigon
t Z300 Wezt Dokotas Ave

L gheraocst), CO BO220

Calarodo Springs, CO 80003

| Appropristion Charpeable I DUNS Number 127711760
|
| POINTS OF GONTA{:T FDR THE &ﬁﬂgmm
i Relmbursing Organizaléon a Organizstion 1o be Reynbursed
Finance Point of Contast ‘ Fmance Paint of Contact
Nema: Elizzhelh Basion Klame:  Reglna Mbnroe ;
Address: 121 S Tejon 5L, MCO30 | Addrass: 12300 Was! Dakala Ave

Lakewood, CO 80228

Phono:  (718)666-8538 Phono:  720-863-3483
|E-mail; ___sbaston@iicsu.orp | E=maik __ regina.monmoef@idot.gov
Reimbureing Organization ‘Organization to be Relmbursed T
Proygrem Fainl of Gontect Fragram Puird of Contayl
Name: Joseph Rasmussen MName:; Tony Galard!
| Adidress: 121 S Tajon St, MCO30 Address: 12300 W Bakata Ave
Lakawood, CO 80228
Coorado Springs, CO 80803 Plone:  720-083-3869
Phone:  719-668-4173 E-mail:  Anihony.Galandi@dat gav
E-mail: __jrasmussen@lcau.org "
PERIOD OF PERFORMANCE LEGAL AUTHORITY

All work ghall be compieted no later than Dapambar 31 2097

23 ULS.C. 204[b)(2)

TOTAL AGREEMENT AMOUNT
TOTAL AGREEMENT AMOUNT: 8563,765.44

PAYMENT TERMS AND SCHEDULE
Check; see SOW

DESCRIPTION OF SUPPLIES, SERWICES, AND DELIVERABLES i

Son sllzched SOW [

|
| |

===

AUT HORIZED APPROVALS

For Reimbursing Organizalion

SignaioreS T oy~ -~ 20015
| Name!Title _ JoR DanielManager

1 For Qrganizalion to be Flﬂlmhrursuﬂ

qum»%,ﬁ Dute ZZ AfE 2215

)

Nn.rnamne Ricordo Suarez/ Divison Engincer

Paragraph Se
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DPOR MOU April 4, 2011

Copy of Check: $563765.44

O

Colorado Springs Utilities
(7191 668 USSD - Vendur P'syment Inguilricy No. 246495
1719) 428 4803 - Castomer Hefund Inquiries Check Date: 514145
DOT ERWA, oy 1reprss ST CF W73 HIFOLD. PEREIAL ANY) TEN SDMAL ATTH NG SO MR BICHAR G0 1500 8 machxtmumolvD OhrAiMy 577 i P1ss (17618)
Duscyrion Qoo Qraen A ot Moa & i Pala
13036 0s/on/ 13 8563, 765.44 §0.00 %$961,765.44
Custemor B 255767
Agrecnent FPHSB1SEGDOG4

Project % 06082099001
Lake Pueblo Ad & Trall lsprovaenanz

Bgsth s Furksszan 8 gors Drgpas png g TOTALS: 8565,700.40 $0.00 $5483 759,94
Pago 1 of 2

(‘&m et e fﬁ?’:l { ::_%;_]
Colorado Springs Utilities by L Lo

#'s bew we're all connected
ACCDUNTS 7 WBLE SECTION, P.O. BOX 1103, COLDRADO SPRINGS, €0 8094709 D

I Amcunt
PAY Fiox Bundred Stity Tree Thounsand Seven Rundrod Sty Fivs and FF1100 Dotlars | $°563,766.44 -I
T Yol ateren oy
Py DOT FHWA ﬁ I
chcen ENTERPRISE SVC CENTER 6DQ RM 2 0 JCenrsin
oF FEDERAL A N ADMIN

ATTN A -340 MARK RICHARDSON
€500 S MACARTHUR aLvo
Ty OK?73169

mgg’ﬁu a:.sl.qssr OLL B L ShL 3 CILBEEOD Iwe

DPOR Agreement

Paragraph 5e 2



Paragraph 5e

SATISFACTION AND.RELEASE OF MEMORANDUM OF
UNDERSTANDING REPAIR, RESTORATION, AND
REHABILITATION REQUIREMENTS

This Satisfaction and Release of Memorandum of Understanding Requirements
(*Satisfaction”) is hereby entered into this 17} day of Ape|, 2015 (the “Effective Date™), by
and between the State of Colorado acting by and through the Colorado Department of Naturel
Resources, for the use and benefit of the Division of Parks and Wildlife ("CPW"), and Colotado
Springs Utilities (“Utilities™), an enterprise of the City of Colorado Springs, a Colarado home
rule city and municipal corporation (cach individually a “Party” or collectively, the “Pariies™)

RECTTALS

WHEREAS, the Partics entered ito that certain Memorandum of Understanding on
April 4, 2011 {"MOU"), which set foeth Utilities’ obligations with respect to use of lands owned
by the U.S. Department of Interior, Bureau of Reclamation and leased to the Colorado Divislon
Parks and Ouldoor Recreation, now managed by CPW and known as Lake Pucblo State Park {the
“Siale Park™) in relation to Ulilities’ design and construction of Southem Delvery System
(“SDS") facilities, and

WHEREAS, the MOU set forth the rights and conditions for Utildties’ usc and access to
arcas within the State Park, including, but not limited to requirements related 1o rehabilitation of
roads and other areas within the State Park which would be impacted by Utilities’ design and
construction activities; and

WHERREAS, Section 5(g) of the MOU required that Utiliies and sts Contractors
“promptly repair m 2 good and workmanlike manner any damage to the access roads or Lhe
adjoining portions of the State Park arising or resulting from Utilities and its Contractors’ actions
or activities and otherwise restore the access roads and adjoining portions of the State Park to the
condition existing prior Io the oceurrence of such damage™, and

WHEREAS, Section 5(e) of the MOL) firther raquired that the Parties would conduct
pre- and post-canstruction assessments of the State Park roads and construction haul routes and
other areas of the State Park and improvements impacted by the SDS Facilities upon completion
of the construction of the SDS facilities, and would determine whether and what types of
corrective measures would be required for restoration of the access roads and construction haul
routes; and

WHEREAS, Sections 7 and 8 of the MOU fusther require that upon any termination of
the MOU that Utilities will repair all areas damaged by SDS construction acfivities; and

WHEREAS, based on assessments conducted by the Parties, the Parties have determined
and agreed that it is i thoir respective best interests to satisfy the MOU’s requirements with
respect to the repair, restoration, énd rehabulitation of the State Park through the payment by
Utilities to the Federal Highway Adminisiration of an amount equal to Five Hundred Sixty-Three

Thousand, Seven Hundred Smty-Five Dollars and Forty-four Cents ($363,765.44) in addition to

DPOR MOU April 4, 2011



DPOR MOU April 4, 2011

$24K Receipt

From: Regina Casey

Sent: friday, March 20, 2015 11:29 AM

To: Jadckie Mdlwain

Subject: Colorado Division of Pzrk & Outdoor Recreation Payment $24,000

Hi Jackie
Fere is the confirmation of payment and the check hasbeen reconciled.
I can have Patty get a copy of the check on Monday if you need it.

vendor : COLORADO DIVISION OF PARKS
Remit To Lozation: COLORADO DIVISION OF PARKS

Invoice: 0311$2400000 0 1Invoice

Invoice amount: 24000.00 usD
Discount Amount: 0.00 I

et Payable: 24000. 00 |
Taxable Amount: 0.00

Tax Amount: 0.00 Tax code

paid amount: 24000. 00 |

Tax Adjust:

Invoice Description: |
status: History {
Approved: Yes
Payment \umber: 193711 SYS RECONCILE ;
Invoice Date: 03/28/2011 Payment Date: 03/29/i011
Due Date: 03/29/2011 |
voucher: 12110124
Purchase Order: 0

This is the comment that appezred on the check for what paymentwas for.

MOU BETWEEN COLORADO SPRINGS UTILITIES AND THE COLORADO DIVISION OF PARKS AND OUTDOOR RECREATION - SECTION 5§

=S, Sepegrale A Check No. 193711

Colorado Springs Utilities b g =1
Nioruridend
mnsvmu&ml
£.0. 80¢ 1
COLORADO SPAINGS, CO 509470729 MO
PAY Tutaty For Plonssect Dollav AXD 0 fots L3 ="24.000.00 ]
gsg z%.omoomnonm 24 3-_5
4755 SINTON ;
aw  COLORADO SPRINGSCO 80007 _._52302‘_&__

®CO00 193740 OLLLISLLIE B3LAGL0O LY

d (9 CTTR0
-

" 1155128

Q3A13034

R R0y
- -‘u
L. SOCRRBA

Paragraph 5j



MEMORANDUM OF UNDERSTANDING
This MEMORANDUM OF UNDERSTANDING (“MOU”) by and between the STATE
OF COLORADO, acting by and through the DEPARTMENT OF NATURAL RESOURCES,
for the use and benefit of the DIVISION OF PARKS AND OUTDOOR RECREATION
(hereinafier “DPOR”), and COLORADO SPRINGS UTILITIES (hereinafter “UTILITIES”), an

enterprise owned and operated by the City of Colorado Springs, a Colorado home-rule city and

Q- .
municipal corporation, is dated this Y™ day of Arh‘\m \ ,2011.
RECITALS

The U.S. Department of Interior, Bureau of Reclamation, issued a Record of Decision
(hereinafter “ROD”) based upon an environmental impact statement (hereinafter “EIS”)
concerning requests by UTILITIES for a long term storage contract for use of Pueblo Reservoir
for non project water and a long term conveyance contract and authorization to construct the
proposed Southern Delivery System facilities (hereinafter “SDS”). SDS facilities and
construction activities include, but are not limited to, the Pueblo Dam Connection, Raw Water
Pipeline, Pump Stations, Electrical Sub-Station and Distribution Lines.

Pursuant to a Lease with the Bureau of Reclamation (Contract No. 14-06-700-8018, dated
January 15, 1975) (hereinafter the “Lease”), DPOR is responsible for the operation, management
and administration of Pueblo Reservoir and surrounding property owned by the Bureau of
Reclamation (hereinafter “Reclamation”), known as Lake Pueblo State Park (hereinafter the
“State Park™), for recreation and related purposes. This MOU applies to and affects only the
property owned by Reclamation that is leased to DPOR for operation of the State Park and the
construction activities identified herein.

I is necessary for UTILITIES, its employees, agents, contractors and subcontractors

(hereinafter “UTILITIES and its Contractors™) to enter upon the State Park to advance design



and prepare for and execute construction of SDS facilities which requires a significant level of ( )
coordination with DPOR.

Pursuant to the terms of the Lease and the Pueblo Reservoir Area Management Plan
(hereinafter “Pueblo RAMP”) incorporated therein, UTILITIES must obtain the necessary use
rights and access permits for location and construction of the SDS pipeline within the State Park
from Reclamation. Pursuant to the Pueblo RAMP, DPOR is to advise Reclamation regarding the
compatibility of the proposed use and make recommendations regarding terms of the use. In
addition, while Reclamation retained the right under the Lease and the Pueblo RAMP to
authorize such uses and to issue such permits, the DPOR is specifically authorized and obligated
to administer the use of roads within the State Park.

AGREEMENTS AND COMMITMENTS

1. Prior to entering the State Park to design, prepare for or begin SDS construction P
activities, UTLITIES shall provide DPOR with a detailed construction schedule outlining the | )
individual work packages, including, but not limited to, the Pueblo Dam Connection, Raw Water
Pipeline, Pump Stations, Electrical Sub-Station and Distribution Lines. Prior to undertaking any
individual work package, UTILITIES shall consult with DPOR regarding proposed construction
traffic volume and routes, duration of such construction activities and any changes from or
modifications of the construction schedule previously proposed. All proposed road closures,
rerouting of traffic, or significant restriction on public use of a road require the approval of
DPOR, which approval will not be unreasonably withheld.

2. Prior to entering the State Park to design, prepare for or begin SDS construction
activities, UTLITIES shall require that all of its Contractors provide and maintain insurance of

the type and with limits as set forth below, on all of its operations, and with companies



authorized to do business in the State of Colorado and rated by A.M. Best’s Rating as A:VIII or
better, or with companies reasonably acceptable to DPOR, as follows: (i) Workers’
Compensation insurance as required by an applicable law or regulation; (ii) Employer’s liability
insurance in amounts not less than $500,000 each accident for bodily injury by accident, with a
$500,000 policy limit for bodily injury by disease, and $500,000 each employee for bodily injury

by disease; (iii) Commercial General Liability insurance in amounts not less than $1,000,000

each occurrence (combined single limit for bodily injury and property damage) and $2,000,000

General Aggregate; (iv) Professional Liability insurance including errors and omissions coverage
in an amount of not less than $1,000,000 per occurrence (or claims made) and aggregate for
licensed professional consultants; and (v) Umbrella/excess liability insurance in an amount of not
less than $1,000,000. The DPOR shall be named as an additional insured on all liability policies.
All insurance policies shall include provisions preventing cancellation without 60 days prior
written notice to the DPOR. UTILITIES’ Contractors shall provide certificates evidencing
adequate insurance coverage to DPOR prior to accessing the State Park pursuant to this MOU.
UTILITIES is not required to provide or maintain such insurance unless UTILITIES, or its
employees or agents, intend to use the access roads and enter the State Park to monitor
performance by its Contractors and then, as a public entity, UTILITIES shall maintain such
liability insurance, by commercial policy or self-insurance, as is necessary to meet its obligations
under the Colorado Governmental Immunity Act, § 24-10-101 et seq., C.R.S. Should
UTILITIES choose to purchase a commercial policy, the DPOR shall be named as an additional
insured and the policy shall include a provision preventing cancellation without 60 days prior
written notice to the DPOR. Upon request by the DPOR, UTILITIES shall provide proof of such

commercial insurance or a statement of self-insurance. In addition, the parties hereto understand



and agree that liability for claims for injuries to persons or property against the DPOR is
controlled and limited by the provisions of § 24-10-101 et seq., C.R.S., and § 24-30-1501, et
seq., C.R.S. Any provision of this instrument, whether or not incorporated herein by reference,
shall be controlled, limited and otherwise modified so as to limit any liability of the DPOR to the
above cited laws. Utilities will hold performance bonds with its contractors as it determines
appropriate to ensure satisfactory completion of the construction activities in the State Park.

3. UTILITIES agrees that entry into the State Park and associated use of access
roads pursuant to the MOU shall be at the entering parties’ sole risk. UTILITIES shall require its
Contractors to indemnify, save and hold harmless the DPOR, its employees and agents, against
any and all claims, damages, liability and court awards including costs, expenses and attorney
fees incurred as a result of any act or omission related to work performed pursuant to the terms
of this MOU.

4, In addition to compliance with the terms of this MOU, UTILITIES and its
Contractors shall comply with all federal, state and local laws and regulations that are applicable
to its activities, including but not limited to environmental laws and regulations. Utilities will
comply with authorizations of Reclamation for SDS facilities and construction at the State Park.

5. UTILITIES makes the following commitments to protect the recreation uses
within the State Park from potential impacts created by SDS:

(a) UTILITIES will utilize vehicle permits to identify all vehicles and
wheeled or tracked construction equipment accessing the State Park
pursuant to this MOU. Such permits will be of the color and form, and
contain the information as the form attached hereto as Exhibit 1. The

vehicle permits will be issued for durations commensurate with activities
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being performed, but will not exceed one year in duration. All vehicles
and equipment must display the permit upon entry and at all times while in
the State Park.

UTILITIES will record information regarding the issued permits
including, to whom the permit was issued, the permitted vehicles company
name, a description of the vehicle, date of permit issuance, date of permit
expiration, and vehicle license plate number. UTILITIES will report
monthly on the number of such permits issued.

To assist DPOR in correcting visitation numbers due to the presence of
construction vehicles and equipment, UTILITIES will install a vehicle
counter on North Spillway road immediately south of the intersection of
North Spillway road and Juniper road. UTILITIES will maintain this
vehicle counter and collect traffic data during all periods of active
construction.

UTILITIES’ construction vehicles and equipment may only enter the State
Park through the east entrance and may only use the roads identified on
the map attached hereto as Exhibit 2.

All activities undertaken pursuant to this MOU shall be performed in a
manner calculated to minimize damage to the access roads and adjoining
portions of the State Park. UTILITIES and its Contractors shall promptly
repair in a good and workmanlike manner any damage to the access roads
or the adjoining portions of the State Park arising or resulting from

UTILITIES and its Contractors’ actions or activities and shall otherwise



®

restore the access roads and the adjoining portions of the State Park to the _ )
condition existing prior to the occurrence of such damage. To establish

existing conditions, UTILITIES and DPOR will evaluate the condition of

the roads proposed for use before each construction work package begins

to document road conditions. Evaluations shall include a collection of

digital images of road conditions that DPOR and UTILITIES will retain.

UTILITIES shall maintain and keep all roads in a passable condition for

construction traffic and recreational traffic while they are actively being

utilized for construction. Upon completion of each SDS construction

package at the State Park, UTILITIES and DPOR will complete a post

construction assessment of the roads used by UTILITIES and its

Contractors. UTILITIES and DPOR staff will review the pre- and post-
construction assessments of construction haul routes in determining II )
whether corrective measures are necessary and as appropriate what the

corrective measures shall be. In the event that UTILITIES and DPOR

disagree on appropriate corrective measures, Reclamation may be asked to

assist with determination of appropriate corrective measures.

UTILITIES agrees to perform work within the hours of 7:00 am to 6:00

pm Monday through Friday. Work outside of these hours will be restricted

to maintenance of traffic, safety, and construction controls, maintenance of
construction equipment, and approved exceptions. DPOR shall be notified

48 hours in advance of work outside of these hours, for activities other

than routine maintenance or emergency work.

I\_/‘;
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All construction vehicles and equipment that will come into contact with
Lake Pueblo or the Arkansas River shall be inspected for aquatic nuisance
species. UTILITIES will coordinate with DPOR inspectors to insure the
inspection of all such construction vehicles and equipment.

Should the need for law enforcement be necessary during any construction
activities, UTILITIES and their Contractors will request law enforcement
response by calling the State Patrol Dispatch at 719-544-2424. In the event
of a law enforcement or medical emergency, UTILITIES or their
Contractors will call 911.

UTILITIES agrees to pay DPOR for reasonable staff time expended in
response to SDS activities undertaken pursuant to the MOU. DPOR will
submit to UTILITIES invoices of expenses charged to UTILITIES
identifying the individual, the quantity of hours, bill rate, and a description
of services provided. UTILITIES will be entitled to challenge expenses
that it deems to be excessive or unreasonable. If a challenge is asserted,
DPOR and UTILITIES will promptly meet to resolve the concerns and
agree on an appropriate adjustment, if any is warranted.

The parties acknowledge that construction of the SDS facilities may have
impacts on recreational use of the State Park, including, but not limited to,
delays at State Park entry points or along roads or road closures
discouraging or diminishing recreational use or enjoyment. The parties
also acknowledge that a quantification of such impacts can be difficult and

time consuming and agree that UTILITIES will pay the sum of $24,000 to



(k)

0

DPOR as complete compensation for such unanticipated impacts
occurring through the initial term of this MOU (ending December 31,
2016) within 30 (thirty) days from execution of this MOU. Such payment
will in all respects be non-refundable.

UTILITIES agrees to take the lead on writing and distributing news
releases and media advisories related to SDS project activities at the State
Park and will provide them to the Lake Pueblo State Park Manager before
being released to the media. For releases or advisories involving State
Park operations, UTILITIES will obtain approval from the Lake Pueblo
State Park Manager before distributing to the media. In addition to media
notifications, UTLITIES will keep the public informed of construction and
project activities at the State Park by posting information on the
UTILITIES SDS website. Information to be posted will include, but may
not be limited to, schedules, construction progress, type of work and
activities expected, traffic and travel delays, temporary road and trail
closures, areas closed to public access, etc. However, nothing set forth
above precludes DPOR from issuing its own news releases or media
advisories related to SDS project activities.

All public complaints associated with the SDS project received by DPOR
will be forwarded to UTILITIES for response and resolution. Any
complaints associated with park operations received by UTILITIES or its
Contractors shall be forwarded to the Lake Pueblo State Park Manager for

response and resolution.



(m)  During all phases of the SDS project, UTILITIES will take all reasonable
measures necessary to minimize interference and/or disturbance of the
State Park operations. Monthly for the first 12 months after
commencement of construction activities and every three months
thereafter, representatives of Colorado Springs Utilities and DPOR will
meet to consider such measures.

6. No amendment to this MOU shall be made nor be enforceable unless made by
written amendment signed by an authorized representative of each of the parties. This provision
may not be waived except by a writing signed by all parties.

7. The term of this MOU is through December 31, 2016 and is renewable thereafter
on an annual basis upon payment of additional agreed upon compensation for impacts to
recreational use of the State Park, if any, until completion of all SDS project work on
Reclamation land. DPOR may, at any time, revoke or terminate this MOU for good cause,
including without limitation, any violation of the terms of this MOU or any applicable law.
Upon expiration or termination, UTILITIES and its Contractors shall immediately remove their
vehicles and equipment, repair all damage caused by SDS construction activities to the access
roads and the State Park unless and to the extent otherwise directed by DPOR.

8. Performance of UTILITIES obligations under this MOU are expressly subject to
the annual appropriation of funds by the Colorado Springs City Council. In the event funds are
not appropriated for any calendar year, then consistent with the Colorado Springs City Charter,
this MOU is null and void effective as of the date of the non-appropriation. UTILITIES shall
notify DPOR by December 31 of the preceding year in the event UTILITIES’ appropriation

ordinance has not passed for the next calendar year. Upon such event, UTILITIES will be



relieved of all future obligations to perform under this MOU. UTILITIES will, however, _ )
continue to be obligated to make payments for work performed by DPOR and other

compensation due and owing at the time of notice to DPOR in an amount not to exceed

UTILITIES’ previous year’s appropriation. Further, upon such event, UTILITIES and its

contractors shall repair all areas damaged caused by SDS construction activities, and remove all

vehicles, equipment and other materials brought onto the State Park by UTILITIES or its

Contractors immediately or upon completion of any necessary restoration.

9. This MOU shall be governed and interpreted in accordance with the laws of the
State of Colorado.

10.  Any dispute or disagreement between the parties arising from or related to this
MOU shall be determined and decided by a Colorado state court of competent jurisdiction.

11.  The persons executing this MOU on behalf of UTILITIES and DPOR each y )
represent and warrant that they have full authority to execute this MOU on behalf of the party for h
whom they are signing this MOU. The parties acknowledge and understand that this MOU
applies only to property owned by Reclamation that is under the administrative control of DPOR
and within the State Park. To the extent UTILITIES requires access to property owned by
Reclamation that is under the administrative control of the Division of Wildlife, UTILITIES
acknowledges and understands that UTILITIES must obtain the separate agreement of the
Division of Wildlife.

12.  Any notices or requests for approval required by this MOU shall be delivered to:

UTILITIES

John A Fredell

Southern Delivery System Program Director

121 S Tejon

PO Box 1103 Mail Code 930 4 “)

10



Colorado Springs, Colorado 80947-0930

DPOR
Brad Henley
Lake Pueblo State Park Manager
640 Pueblo Reservoir Road
Pueblo, Colorado 80125

13. GOVERNMENTAL IMMUNITY:

No term or condition of this MOU shall be

construed or interpreted as a waiver, express or implied, of any of the immunities, rights,

benefits, protections, or other provisions, of the Colorado Governmental Immunity Act, CRS

§24-10-101 ef seq., or the Federal Tort Claims Act, 28 U.S.C. §§1346(b) and 2671 el seq., as

applicable now or hereafter amended.

COLORADO SPRINGS UTILITIES

Sl A Fredel
Title: SIS ‘pfci\)\/qm Dt/‘(iCéO v

Name:

APPROVED ASTO F Ow

By L ume

11

STATE OF COLORADO, DEPARTMENT
OF NATURAL RESOURCES, DIVISION
OF PARKS AND OUTDOOR
RECREATION

A0

P ¥ 4
Name: Keen 8B pgf\/v. Je.
Title: A’Si‘f. —EMF

APPROVED AS TQ FORM:

By:




SDS
PERMIT

8/10/10

Permits expire after the date shown above

000001

\

PERMIT TERMS & CONDITIONS

This permit grants the bearer entry and
egress through the East Entrance Gate
(located below dam) of Lake Pueblo State
Park for travel to and from SDS
construction sites ONLY.  This permit
does NOT grant entry or egress through
any other park entrance or grant the
bearer access to the park for recreational
purposes. Any violation of thc above
terms and conditions without having
purchased a required park pass from Lake
Pueblo State Parkis subject to fine.
C.R.S. 33-15-110(1)(d)

THIS SIDE FACING INSIDE VEHICLE

Front of Permit

1. Dates will be handwritten in.

Rear side of Permit

2. Each permit will have a unique number, at the bottom on the front,
so that we may record information regarding to whom the permit
has been issued, company name, and vehicle license plate number.

3. Permits can be valid for a period covering daily, monthly, or longer

use as appropriate.

Exhibit 1

.
b



< J’“ | Access Route ;$$
Colorado State Py .
Park Roads ==== Gfate Highway 96

0 750 1,500 3,000
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Lake Pueblo State Park -+—+— Railroad
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Q General Conditions

404 Permit

1. Condition 1: Complete Work by December 31, 2020.

In Progress: Complete: Ongoing: X Post-Phase I:

Next Step: Submittal of 2015 progress report.

Due Date(s): December 31, 2020.

Closure Documentation (if any): Applicable status reports and final permit closeout summary.

2. Condition 2: Maintain Authorized Activity in Good Condition.
In Progress: X Complete: Ongoing: X Post-Phase I:

Next Step:
Due Date(s):
Closure Documentation (if any): N/A

3. Condition 3: Notification of Discovery of Historic or Archeological Remains.

In Progress: Complete: X {Phase I) Ongoing: X (Pinello) Post-Phase |:

Next Step: N/A

Due Date(s):
Closure Documentation (if any): No discoveries in jurisdiction.

4. Condition 4: Validation of Any transfer of Ownership.

In Progress: Complete: Ongoing: X Post-Phase I:
Next Step:
Due Date(s):
Closure Documentation (if any): N/A

5. Condition 5: Comply with 401 Certification Conditions.

In Progress: Complete: Ongoing: X Post-Phase I: _X (Pending)
Next Step: Continue monitoring.

Due Date(s): Annually.

Closure Documentation (if any): PCAR and IAMP.

6. Condition 6: Allow Corps inspection of Activities.

In Progress: Complete: Ongoing: X Post-Phase I:
Next Step: Continued site access availability.
Due Date(s):

Closure Documentation (if any): USACE Records (Pending)

SDS Closeout Documentation



Special Conditions 4 )

1. Condition 1: Compensatory Mitigation per Wetland Mitigation Plan

(incl. monitoring and adaptive management).
In Progress: Complete: X Ongoing: Post-Phase I:
Next Step: N/A
Due Date(s):
Closure Documentation (if any): January 22, 2015 closure letter from USACE.

2. Condition 2: Demonstrate Wetland Success and Obtain Corps Verification.
In Progress: Complete: X Ongoing: Post-Phase I:

Next Step: N/A

Due Date(s):
Closure Documentation (if any): January 22, 2015 closure letter from USACE.

3. Condition 3: Consult with CDOW on Jimmy Camp Creek Crossings.

In Progress: Complete: X Ongoing: Post-Phase I:

Next Step:

Due Date(s):

Closure Documentation (if any): USACE Concurrence and CPW Consultation letters. (-"' )
4. Condition 4: Properly Address Temporary Impacts of Pipeline Crossings.

In Progress: Complete: X Ongoing: Post-Phase I:

Next Step:

Due Date(s):
Closure Documentation (if any): NWP 12 Self-Cert and S2 specification drawing

5. Condition 5: Perform Open Trench Crossings during Low or No Flow Periods.
In Progress: Complete: ___ X Ongoing: Post-Phase I:

Next Step:
Due Date(s):
Closure Documentation (if any): Specifications (S2 Example).

6. Condition 6: Obtain Corps Approved Plan of restoration for Temporary

Impacts.
In Progress: Complete: X {Phase 1) Ongoing: Post-Phase I: _X (Pending)
Next Step:
Due Date(s):
Closure Documentation (if any): WUS Restoration Plan and Acceptance letter. ( | )

SDS Closeout Documentation 2



7. Condition 7: Avoid, as practicable, Stockpiling of Trench Spoil in

O Flowing Waters.
= In Progress: Complete: X Ongoing: Post-Phase I:
Next Step:

Due Date(s):
Closure Documentation (if any): Specifications (S2 Example).

8. Condition 8: Obtain Corps Approval of all Work in WOUS required

by Other Agencies.
In Progress: __X Complete: Ongoing: Post-Phase I
Next Step:

Due Date(s):
Closure Documentation (if any): N/A.

9. Condition 9: Obtain Corps Approval of Williams Creek Outfall,

Chilcotte Intake, and Pueblo Dam Outlet Works.
In Progress: Complete: X (Phase I) Ongoing: Post-Phase I: _X {Pending)
Next Step: Pueblo Dam Outlet Works complete; WC Outfall & Chilcotte Intake in Phase II.
Due Date(s): December 31, 2020.
Closure Documentation (if any): Design and Acceptance letter for Phase |

@

10. Condition 10: Comply with 401 Certification Conditions.
In Progress: Complete: Ongoing: X Post-Phase I: _X (Pending)
Next Step: Continue monitoring.
Due Date(s): Annually.
Closure Documentation (if any): PCAR and IAMP.

SDS Closeout Documentation
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404 Permit

2014 PCAR

@

Southern Delivery System
Permit Compliance Annual Report
Calendar Year 2014

Prepared for:
Bureau of Reclamation

| Colorado Department of Public Health and
Environment

Colorado Division of Parks and Wildlife
C’ El Paso County
Pueblo County

Fountain Creek Watershed Flood Control and
Greenway District

Submitted by:
Colorado Springs Utilities, SDS Project Manager
on behalf of the SDS Participants

January 2015

O

Condition 5 and Special Condition 10 1



SDS IAMP

Southern Delivery System

| Integrated Adaptive
| Management Plan

Prepared for:
Bureau of Reclamation

Submitted by:

Colorado Springs Utilities, SDS Project Manager
on behalf of the SDS Participants

CH2MHILL

March 1B, 2011

Condition 5 and Special Condition 10

404 Permit

()
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Wetlands Letter

OEPARTMENT OF THE ARMY
ALBUQUERQUE DISTRICT, CORPS OF ENGINEERS

SOUTHERN COLORADO REGULATORY OFFICE
200 5, SANTA FE AVENUE, SUITE 304

e ) PUEBLO, COLORADO 81003

ATTENTION OF

January 22, 2015

Regulatory Division

SUBJECT: Mitigation compliance for impacts to jurisdictional waters of the United
States for the Southem Delivery System- Action No. SPA-2005-00131-SCO

Alfison Mosser
Colorado Springs Utilities
P.O. Box 1103 MC840

Colorado Springs, CO 80802
Ms. Mosser:

| am writing this letter conceming your Department of the Army Permit No. SPA-
2005-00131-SCO for the required jurisdictional mitigation for the Southem Delivery
System on the Clear Spring Ranch property in E| Paso County, Colorado.

We have determined that the required mitigation for impacts in jurisdictional waters

reports are required for the mitigation within our jurusdiction.

if you have any questions conceming this matter, please contact me at 718-543-
6915 or by e-mail at van.a.truan@usace.army.mil,

Sin
2 e
Van Truan
Chief, Souther Colorado
Regulatory Office

of the United States is established and complete. Thus, no further monitoring or annua

Special Conditions 1 and 2

404 Permit
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Wetlands Letter

OEPARTMENT OF THE ARMY
ALBUQUERQUE DISTRICT, CORPS OF ENGINEERS
SOUTHERN COLORADO REGULATORY OFFICE
2008, SANTA FE AVENUE, SUITE 204

v PUEBLO, COLORADO 81003

ATTENTION OF

January 22, 2015

Regulatory Division

SUBJECT. Mitigation compliance for impacts to jurisdictional waters of the United
States for the Southem Delivery System- Action No. SPA-2005-00131-SCO

Alfison Mosser

Colorado Springs Utilities
P.O. Box 1103 MC840
Colorado Springs, CO 80802

Ms. Mosser:

| am writing this letter conceming your Department of the Ammy Permit No. SPA-
2005-00131-SCO for the required jurisdictional mitigation for the Southem Delivery
System on the Clear Spring Ranch property in El Paso County, Colorado.

We have detenmined that the required mitigation for impacts in jurisdictional waters
of the United States is established and complete. Thus, no further monitoring or annual
reports are required for the mitigation within our jurusdiction.

If you have any questions conceming this matter, please contact me at 718-543-
6915 or by e-mail at van.a.truan@usace.amy.mil,

ly,

Van Truan
Chiaf, Southarn Colorado
Regulatory Office

Special Conditions 1 and 2

404 Permit



USACE Concurrence Letter - Jimmy Camp Creek

Colorada Springs Utilities.
s how we're alf coensgied

July 29, 2014

Mr. Yan Truan

U.S, Areny Corps of Engineers
Seuthern Calorado Regulatory Office
100 5. Santa Fe, Ste 301

Pueblo, CO 81003-3046

Subject: Radelincation of Jurisdictional Wetlands in Jimmy Camp Creek under 404 Individual
Permit No. SPA-2005-0013105C0, Special Conditions 3 - 7 - Southern Dedlvery System
{5D5) North 2B Raw Waber Pipeline

Dear Wr. Truan,

Colorado Springs Utilities (Utilities), Project Maraiger for the SDS Project, is submitting this
letter in an edfort to remove certain previously identified jurisdictional wetlands from the
permit inventory that were initially described as temporarity impacted by 505 construction in
Jimmy Camp Créek in Ef Pazo Caunty, Colorada. We are also providing a statis update on
Special Condition 3 compliance.

The Jimaty Camp Creek crossing associsted with this request B identified in the April 2009
Section 404 Individual Permit Application (see SDS Wetlands 6 Series Sheet, Attachment 1).
The pipeline conoeptual design showed the open trench for this area on the south side of
Highway 94, The confarmed sat of drawings, March, 2013, places the open trench far the raw
water pipeline on the north side of the highway {see Sheets 5 and 26 In Attachment 2).

The 2007 investigation by ERD Resources Corp. (ERD) for the Wetlands, Waters, and Riparian
Resources Technical Report for Southern Delivery System Enwironmental Impact Statement
(EIS) (ERD, 2007), idertified jurisdictional wotlands in the vicinity of the conceptual design
ared, and sithough the slignment was moved north of Highway 94, there were also
jurtsdictional wetlands identified tn the Jimmy Camp Creek footprint af the new project area
during ERO's initial investigation.

As B congistent with SDS gubdaelines, a pre-construction respurce sisvey was conducted by ERO
in March, 2014. The report for this survey, May 16, 2014 {Attachment 3}, notes that the
wetlapds kentified i the studies for the SDS EIS have wransitioned to a more upland
community, no longer meeting the criterta for wetland classification.

SDS Rroposes that, consistent with the canditions of the refereniced 404 parmit, the remaining
Special Canditions specific to the construction area will be followed, and managed as
temporary impacts to waters of the US, i.e., Natlnwide 12 permit conditions for open trench
crossings, However, the candition referencing the restoralion and revegetation of the
wetlands should be faund no Larger applicable, as the wetlands no longer exist in this area of
Hmmy Camp Creek,

CPW Consultation Letter

Special Condition 3

404 Permit



404 Permit

COLORADO .
Parks and Wildlife
Departmank of Natural Rasources

Pueblo $ervice Center - Area 11
600 Reservoir Road

Pucblo, €O 51305

P 719-561-5300 | F 719-531-53214

July 18, 2014

Alfison Mosser, Sr. Project Manager, Southern Delivery System
Colorado Springs Utilities

121 5. Tejon

Colorado Springs, CO 80947-0930

RE: Redelineation of Jurisdictional Wetlands in Jimmy Camp Creek under 404 Individual
Permit No. SPA-20050001310SCO, Special Conditions 3 - 7 - Southern Delivery System
(SDS) North 2B Raw Water Pipeline

To Ms. Allison Mosser

Colorado Parks and Wildlife (CPW) has reviewed your June 26, 2014 letter to the U.S.
Army Corps of Engineers regarding the redelineation of jurisdictional wetlands for the
Southern Delivery System Jimmy Camp Creek pipeline crossing (attached). CPW has
no objection to your request, provided Nationwide 12 permit conditions for open
trench crossings continue to apply.

Thank you for the opportunity to comment on this issue.

Sincerely,

Brett A. Ackerman
Deputy Regional Manager, Southeast Region
Colorado Parks and Wildlife

Special Condition 3



404 Permit

w 12 Example

Colorado Springs Utilities
s frow we're ali cunnagted

Qctober 22. 2013

Mt. Van Truan

U.S. Army Corps of Engineers
Southern Colarado Reguisiary Office
200 S, Santa Fe, Ste 301

Pueblo CO §1003-3046

RE: Nauonwide Permits |2 Centificate of Compliance
Southem Delivery Sysiem (SDS) Raw Waler Pipeline North 2A (N2A)
Corral Tributary Bank Statihzation

Dear Van,

Please find the auached Certificates of Compliance for the Nationwide Permits for the Corral Tributary
drainage located on the SDS N2A pipeline alignment,

@ Stabilization activities of the channe! hed und ahove the ordinary high water mark included the

installation of an access road stabilized with Type G ruad base over Type M buried riprap and gruded to a
10:1 slope lo clevations maiching the pre-¢xisting surrounding gradc. and stabilizing the hank wall with
Type M buried riprap and prading to a 3:1 slope 1o clevations maiching the pre-eaisting surrounding
grade. The ureas that were not stabilized with exposed riprap or road base were seeded with a native
vegelation seed mix. The restored banks will continue (o be mantained and monitored for successiul
vegeraton estahlishment until a satisfactory stand is achicved.

No designated wetands, listed species or designated critical habitat were identified in the crossing anca.
Construction began with the temporary crassing un April 22. 2013, and the bank stabilization activities
commenced on Scplember 9. 2013, The scape of activity associated with the permit was completed on
October 1. 2013, Atuched are two photographs of the completed work in the drunage.

Please do not hesitate (@ contact e if you have any questions or require addyiond faformaon a (7193
668-8607 or enwil me ai Amosser @ sy o,

Sincerely.

Oty YNeaden

Allisod Mosser

Special Condition 4
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404 Permit

Restoration Plan Submitted

O

Colo

October 14, 2010

Van Truan

USACE

720N. Mam St Rm. 205
Pueblo, CO 81003-3046

Mr. Truan,

Colorado Springs Utilities is submitting the attached Restoration Plan for Disturbed Areas of Waters
O of the United State - Southern Delivery System (SDS) Pueblo Dam Connection for your review and
approval, per U.S Ay Corpsof Enneers (USACE) 404 Permit No. SPA-2005-00131-8C0.

Thank you for your tme i reviewing this mformation ad providmg your approval. Please address
correspondence to Colorado Sprmgs Utilittes - SDS Project, to the Attention of Keith Riley, Colorado
Sprmgs Utlities. Please feel free to contact me at (719) 668-3677 1f you have any questions of if you
nead additonal mformation.

Simcerely,
Colorado Sprmgs Utilties, on behalf of the SDS Participants

Keith Riley
Planning & Permittmg Program Manager

O

Special Condition 6



USACE Acceptance Letter

é-y, . DEPARTMENT OF THE ARMY
= ‘w Al...Bl,Ql ERQUE DISTRICT, CORPS OF ENGINEERS
. 7-.»} SOLTHERN COLORADO REGULATORY OFFICE
. [ S, SAWA F]‘a, SUITE n
ATTENTIY PUEBLO, COLORADO 81003

Nevembor 23, 2010

Requlatory Bivisian

Kelth Riley

Colorado Springs Wcalities

214 8. Tejon, MZ 930

Colorada 8prings, Colovado 80947

Dear Mr Riley:

This replies to your letter dated October 11, 2010 regarding
the Southern Dolivery System (8D5) Regtoratien Plan for the
Pueblo Dam Conmectien. Action No. SEBA-2005-00131-5C0.

We hava reviewed your Restoration Plah submitted as required
by Special Condition of the SDS Permit. You plan 1s within the
conditions of the permit, thus are accepted for the restoration
of the Pueblo Dam portion of the project.

If you have any queetions regarding Lhis approval, ploase
feel frege to contact me at 719-543-6915 ar by email at
van.a.truan®usace.army mil.

Van Truat
Chief, Southern Colorade
Regulatory Branch

Special Condition 6

404 Permit
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404 Permit

PDC1A
Omen, Sandy/DEN
From: Hamilton. Kyle/DEN
Sent: Thursday. June D3, 2010 1:.03 PM
To: Betltag, Brad!DEN; Omen, Sandy/DEN
Subject: FW: USACE Approval o PODC Constuction

Please post this email to the 404 permit — this is USACE’s approval of POC.
Thanks.

Kyle Hamilton. P.E
CH2MHILL

8193 S. Jamaica 5t.
Englewood, CO 80112
Ph. 720-286-5240

Fax: 720-2686-2882

From: Hamilton, Kyle/DEN

Sent: Thursday, June 03, 2010 12:57 PM

To: 'AMosserBicsu.org'

Cc: 'KRidey@csu.org’; Miller, Trent/GVO; Koran, Claie/DEN; Christofferson, Wendy/DEN
Subject: USACE Approval of PDC Construction

Allison,

Shown below s an email from USACE approving the work at PDC. We'll post this 1o SharePaint for the record.
TFhanks,

Kyle

Kyle Hamilton, P.E
CH2M HILL

O 9103 S. Jamaica St.
Englewood, CO 80112

Ph: 720-288-524D
Fax: 720-286-9882

Fron: Truan, Van A SPA [mailto:Van.A.Truan@usace.army.ail)
Sent: Wednesday, June 02, 2010 8:28 AM

To: Hiller, Trent/GVO

Subject: RE: SDS Pernit Special Conditions #56 & 8

Trent,

Yez thiz work on the outlet structure at Pueblo Res. Dan was addressed in the
IP, zo you are guod to go.

Van

----- Original Message-~---

Froa: Trent.M1ller@CH2M.com [nailto:Trent.NMillen@CH2M. con]

Sent: Monday, May 24, 2010 1:16 PH

To: Truan, Van A SPA
Subject: SDS Permit Special Conditions #6 & 8

O

Special Condition 9



Williams Creek

Special Condition 9

404 Permit

DEPARTMENT OF THE ARMY
ALBUQUERQUE DISTRICT, CORPS OF ENGINEERS
SOUTHERN COLORADO REGULATORY OFFICE
720 NORTH MAIN STREET SUITE 300
PUEBLO CO 81003-3047

March 14, 200°¢

Cperationg Rivision
Regulatory Branch

Gary Bostrom

Colorade Springs Utilities

121 Soutl Tejon Street, Forth ¥loor
P.C. Box 1103, MC 9240

Colorado Springs, 0D B0S47

Dear Mr. Jostrom

Thia replies tc your PDecember 23, 2004 leirer r guesrTin
Section 404 jurisdicticnal decermination for walLers ol the Unlted
Srates for Lhe proposed jurisdictlonal determination aite in
Williams Creek near Fountain, EXI Paso mey, Colorado. We have
apsigned Action No. 2005 00131 to chis request

e have evaluated the information you ded and concu
with your Eindings of waters of the nited States withis e
project site. T vimired the cite on May S, 2004. The William
Creak, including adjacent wetlands is regu ated under provisiong
of %ection 404 of the Clean Water Act below the portion
identified as upland, no distinct channel and flows appear to
sheetflow for approximately 0.72 miles. All areas above this
gite in the upper areaa of Williamsz Creek are considered
izolatad.

This jurisdicrional determination will be valid for 5 yeara
From the date of this letter unless nrew information warranks
rovigsion of the determination before the expiration dare. Flease
note that this Corps of Engineera’ wotland delineation
concurrence ia specifically for Clean Water Act jurlsdiction and
dues not serve the purposes of the Food Sccurity Act or other
federsl, state, or local requirements.

A Department of the Army permit may be required for the
diecharge of dredged or fil: msterlal inco rnege wators below the
sheat flow site, where the chaunel, QHWM, ndfor wetlends begin
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DEPARTMENT OF THE ARMY PERMIT

Permittee: Colorado Springs Utilities
Permit No. SPA-2005-00131-SCO
Issuing Office: Albuquerque District, U.S. Army Corps of Engineers

NOTE: The term "you" and its derivatives, as used in this permit, means the permittee or any future
transferee. The term "this office" refers to the appropriate district or division office of the Corps of Engineers
having jurisdiction over the permitted activity or the appropriate official of that office acting under the
authority of the commanding officer.

You are authorized to perform work in accordance with the terms and conditions specified below.

Project Description: To discharge dredged and fill material into waters of the U.S. for the construction of a
linear underground raw water pipeline crossing streams and wetlands and the construction of three
outfall/inlet structures. The project involves constructing a 53-mile, 66-inch pipeline from Pueblo
Reservoir dam north through Pueblo County into El Paso County to Colorado Springs. This includes 23
individual small stream/wetland crossings. The project includes construction of a raw water intake at the
Pueblo Dam outlet works, modification to the Chilcotte Diversion intake structure and construction of an
outfall structure for the return flow pipeline that discharges into Fountain. Creek. The project includes 0.23
acre of permanent impacts to jurisdictional wetlands and 12.4 acres of temporary impacts to jurisdictional
waters of the U.S., including wetlands. The project will be constructed in accordance with the attached
Public Notice and drawings, entitled, "Southern Delivery System, Application No. SPA-2005-00131-SCO
sheets 1 through 3 of 3 dated November 2008.

Project Locations: The project commences at the Pueblo Reservoir dam outlet and proceeds north by a
linear pipeline through Pueblo West, Pueblo County and El Paso County, Colorado. The pipeline project
includes open channel crossings in Pueblo County in Dry and Wild Horse Creeks, Steele Hollow, and two
unnamed drainages. In El Paso County the project includes open channel crossings of Sand Creek (2
times), West Fork Sand Creek, Squirrel Creek, Jimmy Camp Creek (5 times), and Sand Creek (near
Fountain), Young’s Hollow, and 5 unnamed drainages. The return flow in El Paso County involves
modification of the Chilcotte Ditch intake in the town of Fountain and construction of a return flow outfall
into Fountain Creek south of the town of Fountain. The applicant will employ jack and bore technology for
pipeline crossings of Fountain Creek to avoid stream and wetland impacts.

General Conditions:

1. The time limit for completing the work authorized ends on December 31, 2020. If you find that you need

ENG FORM 1721, NOV 86 EDITION OF SEP 82 1S OBSOLETE. 33 CFR 325 (Appendix A))
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more time to complete the authorized activity, submit your request for a time extension to this office for(_ )
consideration at least one month before the above date is reached.

2. You must maintain the activity authorized by this permit in good condition and in conformance with the
terms and conditions of this permit. You are not relieved of this requirement if you abandon the permitted
activity, although you may make a good faith transfer to a third party in compliance with General Condition 4
below. Should you wish to cease to maintain the authorized activity or should you desire to abandon it
without a good faith transfer, you must obtain a modification of this permit from this office, which may
require restoration of the area.

3. If you discover any previously unknown historic or archeological remains while accomplishing the activity
authorized by this permit, you must immediately notify this office of what you have found. We will initiate
the Federal and state coordination required to determine if the remains warrant a recovery effort or if the site is
eligible for listing in the National Register of Historic Places.

4. If you sell the property associated with this permit, you must obtain the signature of the new owner in the
space provided and forward a copy of the permit to this office to validate the transfer of this authorization,

5. If a conditioned water quality certification has been issued for your project, you must comply with the
conditions specified in the certification as special conditions to this permit. For your convenience, a copy of
the certification is attached if it contains such conditions.

6. You must allow representatives from this office to inspect the authorized activity at any time deemed )
necessary to ensure that it is being or has been accomplished in accordance with the terms and conditions of

your permit.

Special Conditions:

After a detailed and careful review of all of the conditions contained in this permit, the permittee
acknowledges that, although said conditions were required by the Corps of Engineers, nonetheless the
permittee agreed to those conditions voluntarily to facilitate issuance of the permit; the permittee will
comply fully with all the terms of all the permit conditions.

1. Compensatory mitigation for authorized permanent impacts to jurisdictional wetlands is required per the
Southern Delivery System Jurisdictional Wetland Mitigation Plan, dated January 2010, prepared for
Colorado Springs Utilities by CH2M Hill. This includes monitoring as described in the plan and adaptive
management as necessary to achieve success criteria.

2. The Permittee’s responsibility to complete the required compensatory mitigation as set forth in Special
Condition No. 2 will not be considered fulfilled until the permittee has demonstrated mitigation success and
have received written verification from USACE.

3. Consultation with Colorado Department of Wildlife is required prior to beginning construction on any
open trench crossing of Jimmy Camp Creek. This consultation must include discussion of channel

: ®
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restoration and re-vegetation requirements.

4. Temporary impacts from trenched pipeline crossing of waters of the US will be conducted as described
in Section 5.4 of the permit application, and subject to the terms and conditions described in Appendix C of
the application. An exception is that temporary fills in wetlands will be placed on construction fabric or a
similar barrier. Any load bearing temporary structures (work pads, etc) in waters of the U.S. must be
separated from existing surfaces by construction fabric. In addition, limits and requirements for utility line
crossings described in Nationwide Permit 12 are applicable to all open trench crossings. This includes
those conditions associated with handling trench spoil and temporary fills.

5. Open trench crossings will be done during a low flow period of the hydrograph in perennial streams
(does not pertain to jack and bore operations), and during times of no flow in intermittent or ephemeral
channels.

6. The permittee will submit a plan that specifies how disturbed areas associated with temporary impacts to
waters of the US will be restored. The plan must be approved by USACE before any temporary disturbance
occurs. This plan will include reestablishment of pre-project contours, in-kind re-establishment of existing
vegetation, including and woody species, methodologies for soil stabilization prior to plant establishment,
success criteria, a maintenance/adaptive management plan, weed control and a monitoring plan. If existing
vegetation is dominated by species commonly recognized as weeds, the permittee will base re-vegetation
plans on a nearby undisturbed reach. This requirement pertains to temporary disturbances associated with
the Chilcotte Ditch/Fountain Creek diversion and the Williams Creek Reservoir/Fountain Creek outfall and
the raw water intake at the Pueblo Reservoir outfall site.

7. Trench spoil will not be stockpiled in flowing waters unless there is no practicable alternative.
8. All work in waters of the U.S. as required by the Bureau of Reclamation’s Record of Decision, or by
other agencies with permitting authority for this project, must be reviewed by USACE prior to project

construction to determine if additional USACE authorization is required.

9. Prior to construction of the Williams Creek outfall structure and the Chilcotte Ditch intake structure and
the Pueblo Dam Outlet Works intake structure, the final plans and design must be reviewed and approved
by USACE.

10. Any conditions and requirements established in the Colorado Department of Public Health and

Environment’s Section 401 Water Quality Certification, if provided, are considered conditions of this permit.

Further Information:

1. Congressional Authorities: You have been authorized to undertake the activity described above pursuant to:
() Section 10 of the Rivers and Harbors Act of 1899 (33 U.S.C. 403).

(X) Section 404 of the Clean Water Act (33 U.S.C. 1344).
3



() Section 103 of the Marine Protection, Research and Sanctuaries Act of 1972 (33 U.S.C. 1413).

2. Limits of this authorization.

a. This permit does not obviate the need to obtain other Federal, state, or local authorizations required by
law.

b. This permit does not grant any property rights or exclusive privileges.
¢. This permit does not authorize any injury to the property or rights of others.
d. This permit does not authorize interference with any existing or proposed Federal project.

3. Limits of Federal Liability. In issuing this permit, the Federal Government does not assume any liability
for the following: '

a. Damages to the permitted project or uses thereof as a result of other permitted or unpermitted activities or
from natural causes.

b. Damages to the permitted project or uses thereof as a result of current or future activities undertaken by or
on behalf of the United States in the public interest,

c. Damages to persons, property, or to other permitted or unpermitted activities or structures caused by the
activity authorized by this permit.

d. Design or construction deficiencies associated with the permitted work,

¢. Damage claims associated with any future modification, suspension, or revocation of this permit.

4. Reliance on Applicant's Data: The determination of this office that issuance of this permit is not contrary
to the public interest was made in reliance on the information you provided.

5. Reevaluation of Permit Decision. This office may reevaluate its decision on this permit at any time the
circumstances warrant. Circumstances that could require a reevaluation include, but are not limited to, the

following:
a. You fail to comply with the terms and conditions of this permit.

b. The information provided by you in support of your permit application proves to have been false,
incomplete, or inaccurate (See 4 above). '

c. Significant new information surfaces which this office did not consider in reaching the original public
interest decision.
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Such a reevaluation may result in a determination that it is appropriate to use the suspension, modification,
and revocation procedures contained in 33 CFR 325.7 or enforcement procedures such as those contained in
33 CFR 3264 and 326.5. The referenced enforcement procedures provide for the issuance of an
administrative order requiring you to comply with the terms and conditions of your permit and for the
initiation of legal action where appropriate. You will be required to pay for any corrective measures ordered
by this office, and if you fail to comply with such directive, this office may in certain situations (such as those
specified in 33 CFR 209.170) accomplish the corrective measures by contract or otherwise and bill you for the
cost.

6. Extensions. General condition 1 establishes a time limit for the completion of the activity authorized by
this permit. Unless there are circumstances requiring either a prompt completion of the authorized activity or
a reevaluation of the public interest decision, the Corps will normally give favorable consideration to a request
for an extension of this time limit.

Your signature below, as permittee, indicates that you accept and agree to comply with the terms and
conditions of this permit.

Ao Fudl)) 4,26 2040
(PERMITIEE) (DATE)

This permit becomies effective when the Federal official, designated to act for the Secretary of the Army, has
signed below.

,Z/{IQ——’_“ 5 "20 - 2010

(For The PISTRICT ENGINEER) , (DATE)
Kimbetly M. Colloton

Lieutenant Colonel, U.S. Army

District Commander




transferred, the terms and conditions of this permit will continue to be binding on the new owner(s) of the
property. To validate the transfer of this permit and the associated liabilities associated with compliance with
its terms and conditions, have the transferee sign and date below.

(TRANSFERREE) (DATE)

)

When the structures or work authorized by this permit are still in existence at the time the property is

oY
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Excess Capacity Contract
US DOI BoR Federal Contract No. 11XX6C0005
1. Paragraph 6.a: In the years 2011-2017 the Contract will be the instrument

used to address payments for all SDS participants.

In Progress: __X Complete: Ongoing: __ X Post-Phase I:
Next Step: Payments tracked and records maintained in SharePoint

Due Date(s): 2011 through 2017

Closure Documentation (if any): Payment Records

2. Paragraph 6.e: Can re-evaluate price if Reclamation adopts market based

pricing policy for use of excess capacity (expires May 4, 2016).

In Progress: ___X(tbd)  Complete: Ongoing: Post-Phase I:
Next Step: Discuss with BOR

Due Date(s): May 4, 2016

Closure Documentation (if any):

3. Paragraph 7.b: Contractor to receive “recognition for over sizing” first

1600 feet of pipe to 90”.

In Progress: __ X Complete: Ongoing: Post-Phase I:
Next Step: Final Transfer Report (PDC18B)

Due Date(s): Fall 2015

Closure Documentation (if any): Discounted Payments for Recognition

4. Paragraph 9.a: Contractor is obligated to implement the FEIS

Environmental Commitments.
In Progress: Complete: Ongoing: X Post-Phase I:
Next Step: Annual Reports through 2046

Due Date(s): Next Report Jan 2016

Closure Documentation (if any): ECP and PCAR

a. Submit report by Jan. 31 of previous year’s progress “regarding
successfully implementing the commitments in a timely manner”

(Reclamation can ask for cease and desist if noncompliance)
In Progress: Complete: Ongoing: X Post-Phase [:
Next Step: Annual Reports through 2046

Due Date(s): Next Report Jan 2016

Closure Documentation (if any): PCAR

SDS Closeout Documentation



5. Paragraph 10: Contractor must obtain all necessary permits and approvals

and comply therewith; provide copies of “licenses and approvals as they are ¢ )
completed, issued or modified.” i
In Progress: Complete: X Ongoing: Post-Phase I:

Next Step:

Due Date(s):
Closure Documentation (if any): PCAR and SharePoint Library

6. Paragraph 12.b: Reclamation can terminate for violation upon 60 days
written notice.

In Progress: Complete: Ongoing: X Post-Phase I:
Next Step: Remain in compliance (all 4 parties)

Next Step:

Due Date(s):

7. Paragraph 17: Contractor must make timely payments for excess capacity.

In Progress: Complete: Ongoing: X Post-Phase I:
Next Step: Make Payments
Due Date(s):

Closure Documentation (if any): Payment Records

8. Paragraph 23: Books, Records, Reports. Contractor shall establish and £>
maintain accounts pertaining to administration of the terms and conditions of

the contract.

In Progress: Complete: Ongoing: X Post-Phase I:

Next Step:

Due Date(s):
Closure Documentation (if any): SharePoint, EMS, document archives, PCM

9. Paragraph 25.b: Contractor must comply with all state and local water

quality standards.

In Progress: Complete: Ongoing: X Post-Phase I:
Next Step:
Due Date(s):
Closure Documentation (if any): PCAR Water Quality Data

10. Paragraph 26: Contractor shall have in place water conservation plan prior

to taking water delivery.

In Progress: __ X Complete: Ongoing: Post-Phase I:
Next Step: Document Final; Board Approval for Draft Water Efficiency Plan ( )
Due Date(s): -
Closure Documentation (if any): CSU has updated their conservation plan to include SDS

SDS Closeout Documentation 2



Payments

®

D140 UNITED STATES DEPARTMENT OF THE INTERIOR Page.1
BILL FOR COLLECTION
Baw: 1801055571
Make Remittance Payabla To: Buresu of Reclamatan Cusiomer 3000019310
Billing Contact: Renae Steinmatz Phone 4DB-247-7689 7 Onte: 02/14/2015
_q0? Due Date!  03/16/2015
Rem? Payment To:  BOR - Great Plains Ragion 127 14 Send Ovemight Mail To:
PO Box 301506 BOR - Groal Piains
Los Angeles, CA 80D30-1506 18220 Narmandic Ave Ste B
Tarrance CA 80502
Payer: COLORADQO SPRINGS UTILITIES

PO BOX 1103 MC 229
COLORADD SPRINGS CO 60847

Checks must be made payatle 1o Bureau of
Reclamation, Pieass delach the tap partion or Include
bill number on all remiltances

Amgunt of Payment. $
| Date Descrption - Qty Uni Price Amount
{ __ . Cost Per
02/14/2015 11XX6C0002 1 1,187.50 l 1 1,187 60
— Amaount Due this BIb: | 1,187.50
rerost will be Acseewsd ot the reto of 1.00 5% o ery unpeid holance ¥ fis) geyment is nol made by the dole of y. A peally charge of
| .00 % per annum ail B charged on the WS porfon of & devt, whoh mmaits unpeid 96 days afver the Gate of deénquency. An sddonal
acministwive fes of $10.00 wil bo when tho d 1 nolce is issued. So0 rolics of actions in menl of deinguency.

Accaunting Classificetion:
FES17'15ald D
Customer: 3000019310
BT #: 1801058571 ]
TIN: 845000574 [ )
Dy foecPorniz o P08 mxy, Fod §3, 2078

paragraph 6.a

Excess Capacity
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Excess Capacity

FEIS Commitments

O

Southern Delivery System

Environmental Commitments
Plan

Prepared for:
Bureau of Reclamation

Submitted by
Colorado Springs Utilities, SDS Project Manager
on behalf of the SDS Participants

March 18, 2011

paragraph 9a 1



Excess Capacity

®

Executive Summary

The Southemn Delivery System Project {SDS Project} is a proposed regional water delivery

that will serve the City of Colorado Springs. City of Fountain, Security Water
District, and Pueblo West Metropolitan District {collectively. the 5D5 Participants)
Purpose

The purpose of the 5D5 Environmental Comumtmants Plan (ECP} 1s to provide a detailed
and specific listing of the environmental commutments of the SD5 Project for the seven
programmatic permits / approvals received to date for the SDS Project and plans for

implementing these commitments.

Scope

This ECP addresses environmental commitments related to the followmg programmatic
permits/approvals:

¢ Record of Decision {(ROD

¢ US5. Army Corps of Engineers (FSACE) 404 Individual Permit

+ Colorado Department of Public Health and Environment (CDFHE) 401 Certification

s Fish and Wildlife Mitigation Plan (FWMP) ( ’)
¢ Pueblo County 1041 Permit

+ ElPaso County Location Approvals

¢ Fountain Creek Watershed, Flood Conirol and Greenway District {District) resolution

Listing and Plan

A detailed and specific listing of the environmental commutments for the SDS Project for
each of the seven programmatic permits or approvals was developed and is provided ina
sertes of tables. These tables nclude a brief approach of the SDS Project's plan for the
programmatic implementation of sach of the environmenta! commitments isted.

Reporting

The SD5 Project will provide an anmual report surmmarizmg the 5D Project's progress
which will be submitted to the Bureau of Reclamation (Reclamation) by June 30 of the
subsequent year. This report will mchide a brief summary of compliance with the ECP.

paragraph 9a
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PCAR

Southern Delivery System
Permit Compliance Annual Report

Calendar Year 2014

Prepared for:
Bureau of Reclamation

Colorado Department of Public Health and
Environment

Colorado Division of Parks and Wildlife
El Paso County
Pueblo County

Fountain Creek Watershed Flood Control and
Greenway District

Submitted by
Colorado Springs Utilities, SDS Project Manager
on behalf of the SDS Participants

January 2015

paragraph 9a(2)

Excess Capacity
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Excess Capacity

Timely Payments
Di-1040 UNITED STATES DEPARTMENT OF THE INTERIOR Page.
BILL FOR COLLECTION
Ba# 1801085571
Make Remittanca Payablo Ta: Buresu of Reclamation Customer.  30D0019310
Bliling Contact: Renae Steinmatz Phone: 406-247-7689 2 Date 02/14/2015
q 0P Due Date:  03/1672015
Remit Payment To:  BOR - Great Plaing Region 5] 'M Send Overnight Mall To:
PO Box 301506 BOR - Groat Plains
Los Angeles, CA 80030-1506 19220 Normandio Ave Ste B
Tarrance CA 80502
Payer: COLORADD SPRINGS UTILITIES
PO BOX 1103 MC 929
COLORADO SPRINGS CO 80947
= Checks must be made poysble ta Buresu of
Reclamation, Please detach the lap parban or include
bill number on all remittances.
Amaunt of Payment; $
Date Description Qty Und Price Amount
Cost Per
02/14/2015 11XX6C0002 1 1,187.50 1 1,187.50
Amount Due this Bil: 1,187 50 |
teyust Wbl e akinused ot the rato of .00 % on any unpe'd balantes ¥ A4 peyment s not mads by the dale of dodnquanty. A perssity chargs of
6.00 % per annum wil ba chargad on the vRRd Fartan of o dabl, whinh somalns Lnpeid S0 days aftor e date of deinguancy, An sddional
acdministrave feo of $10.00 wil be st9essed when the dunning notce is isaued. Sea rotic of actions in event of defingquency.
Accounting Classification:
RX.03824854.0140000 RV
153
Customer: 3000018310
B #. 1801056571
TIN: 845000574 (RE(ENED ]
Oy p=-fuin g2 2003 mw, Fad 13, 2018
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Excess Capacity

Introduction O

2014 DRAFT WATER USE EFFICIENCY PLAN
October 20, 2014

INTRODUCTION

The Colorado Water Conservation Board (CWCB) through the Office of Water Conservation and
Drought Planning requires that water providers with total demand of 2,000 acre-feet or more
develop and implement plans that encourage customers to use water efficiently. This
requirement was first established through the Water Conservation Act of 1991. In compliance
with the Act of 1951, Utilities submitted a Water Conservation Plan to the State of Colorado
that was reviewed and accepted on March 23, 1998.

During the 2004 legisiative session, the State of Colorado revised the minimum requirements of
the Water Conservation Act of 1991. In March 2006, Utilities was notified by the CWCB that
Utilities’ pian was in need of revision to ensure compliance with the Water Conservation Act of
2004 and to include the following new plan elements:
® The steps the covered entity used to develop, and will use to implement,
monitor, review and revise its water conservation plan;
* The time period, not to exceed seven years, after which the covered entity
will review and update its adopted plan;
® Either as a percentage or in acre-foot increments, an estimate of the amount

of water that has been saved through a previously implemented
conservation plan and an estimate of the amount of water that will be saved

through conservation when the plan is implemented.

In compliance with the Act of 2004, Utilities submitted an updated Water Conservation Planto
the State of Colorado that was reviewed and accepted on January 30, 2008. This Water
Conservation Plan expires January 29, 2015.

In addition to the CWCB requirements, other factors that drive the need for an updated Plan
indude:
* ncreased public awareness of the need to conserve due to regional drought
and five years of water restrictions since 2002
¢ Higher customer expectations regarding Utilities’ role in promoting water
conservation
® Changes in statewide water appliance standards and advancements in water-
effigent technologies

* (Centinued population growth and increased competition for state and
regional water resources

® An updated Integrated Water Resource Plan is being written concurrently

In Juty of 2012, the CWCB introduced a new Water Conservation Pian Development Guidance
Document and Model Plan for water providers interested in developing what are now refermed

Page?

paragraph 26 2



O

paragraph 26

2034 DRAFT WATER USE EFFICIENCY PLAN

October 20, 2014

to as water effidency plans. The 2014 Water Use Efficiency Plan {Plan) generally follows the
Guidance Document and meets or exceeds all statutory requirements.

The scope of the Plan provides an overview of water use, the anrent water demand forecast
and the water system, including ongoing system improvements. The Plan further describes
how Lhilities will implement and monitor individual programs. The Plan addresses the process
by which Utilities identified, screened and selected programs for implementation. Finally,
inctudes a statement of water conservation goals and an analysis and description of selected

programs.

This Plan is not an integrated resource plan. However, it is being prepared in close coordination
with an Integrated Water Resources Plan (IWRP) being developed concurrentty. The IWRP is 2
long-term strategic plan that incorporates water supply and demand, water quality,
infrastructure reliability, environmental protection, water reuse, financial planning, energy use,
regulatory and iegal concerns, and public participation. When the IWRP is completed in mid-
2015, Utilities will compare the cost and yield of supply-side improvements and additions to
determine the role of water conservation and demand-side activities.

This Plan does not address iong-range plans refated to water supply, delivery or treatment.
Instead, the Plan focuses on customer-side or demand-side activities, such as education, rates,
rebates, audits, regulations and distribution system water loss. Water supply plans, including
drought response plans, are available upon request from Utilities.

The 2014 Water Use Efficiency Pian is a high-level strategic plan, designed to satisfy the diverse
interests of multiple stakeholders. The plan is also designed to provide a foundation for
Utilities to make sound business decisions related to water conservation and efficency. The
Pfan is not intended to provide detail for any one program. Individual programs will be refined
during the implementation phase. Many programs will be introduced as pilot projects during
the first year of implementation in order to work through program details.

In summary, the Plan reflects the unique characteristics and the core values of the Colorado
Springs community. It further demonstrates Utilities’ long-standing and deep-rooted
commitment to water conservation and efficient water use.

Pape B
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Contract No. 11XX6C0002

UNITED STATES
DEPARTMENT OF THE INTERIOR
BUREAU OF RECLAMATION
Fryingpan-Arkansas Project, Colorado

CONTRACT BETWEEN THE UNITED STATES OF AMERICA

AND THE CITY OF COLORADO SPRINGS FOR THE USE OF EXCESS CAPACITY

Article

OO0~ AWM -~

IN THE FACILITIES OF THE FRYINGPAN-ARKANSAS PROJECT
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Contract No. 11XX6C0002

UNITED STATES
DEPARTMENT OF THE INTERIOR
BUREAU OF RECLAMATION
Fryingpan-Arkansas Project, Colorado

CONTRACT BETWEEN THE UNITED STATES OF AMERICA
AND THE CITY OF COLORADO SPRINGS, COLORADO, FOR THE USE OF
EXCESS CAPACITY IN THE FACILITIES OF THE
FRYINGPAN-ARKANSAS PROJECT

rid
THIS CONTRACT, made this_% ~ day of M#¥ , 2011, pursuant
generally to the Act of June 17, 1902 (32 Stat. 388; 43 U.S.C. § 391, et seq.), and acts
amendatory thereof and supplementary thereto, particularly, but not limited to, Section 14
of the Reclamation Project Act of 1939 (53 Stat. 1197; 43 U.S.C. § 389) and the
Fryingpan-Arkansas (Fry-Ark) Project Act of August 16, 1962 (76 Stat. 389; 43 U.S.C. §
616) as amended, all collectively known as the Federal Reclamation laws, is between the
UNITED STATES OF AMERICA, hereinafter referred to as the “United States,”
represented by the Contracting Officer executing this Contract, and the CITY OF
COLORADO SPRINGS, COLORADO, acting by and through its UTILITY
ENTERPRISE, hereinafter referred to as the “Contractor.” The United States and the
Contractor collectively are referred to as the “Parties.”

EXPLANATORY RECITALS

The following statements are made in explanation:

a. WHEREAS, the Secretary of the Interior (Secretary), acting through the Bureau
of Reclamation (Reclamation), was authorized by the Fry-Ark Project Act of August 16,
1962 (76 Stat. 389; 43 U.S.C. § 616) as amended, to construct, operate and maintain the
Fry-Ark Project (Project), Colorado, in substantial accordance with the engineering plans
set forth in House Document 187, 83rd Congress, 1* Session, as modified by House
Document 353, 86th Congress, 2™ Session, and as further modified and described in the
description of the proposal contained in the final environmental statement for the Fry-Ark

Project; and

b. WHEREAS, Section 1 of the Fry-Ark Project Act states that the Secretary is
authorized to construct, operate and maintain the Project for the purposes of supplying
water for irrigation, municipal, domestic, industrial, hydroelectric power, flood control
and other beneficial incidental uses including recreation and the conservation and
development of fish and wildlife; and

c. WHEREAS, Section 3 of the Fry-Ark Project Act requires that the Project shall
be operated in accordance with the Operating Principles as adopted by the State of
Colorado on December 9, 1960 (House Document 130, g7 Congress, 1¥ Session); and

d. WHEREAS, the Project is a multipurpose project in Colorado that diverts water
from the Colorado River Basin on the West Slope and transports it through the
Continental Divide to the Arkansas River Basin on the East Slope; and

1
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Contract No. 11XX6C0002

e. WHEREAS, Section 14 of the Reclamation Project Act of 1939 (53 Stat. 1197,
43 U.S.C. § 389) authorizes the Secretary to enter into contracts for the exchange or
replacement of water as in the judgment of the Secretary are necessary and in the
interests of the United States and the Project; and

f. WHEREAS, Southeastern Colorado Water Conservancy District (District) is the
repayment entity for the reimbursable costs of the Project; pursuant to Contract No. 5-07-
70-W0086 (January 21, 1965), as amended, with the United States; and

g. WHEREAS, Article 13 of Contract No. 5-07-70-W0086, as amended,
establishes and describes the order of priority for evacuation of excess water stored in
order to meet Project purposes; and

h. WHEREAS, the United States and the Contractor have had a continuous and
long-standing contractual relationship dating back to the original Project authorization,
that includes several long-term contracts and, since 2005, annual temporary Excess
Capacity contracts for up to 20,000 acre-feet of water; and

i. WHEREAS, by letters dated April 13, 2004, and March 2, 2005, the Contractor
requested a long-term contract for storage of Nonproject Water and Project Water Return
Flows in Pueblo Reservoir for up to 28,000 acre-feet per year. The Contractor also
requested a long-term contract to exchange up to 10,000 acre-feet per year of Nonproject
Water and Project Water Return Flows in Pueblo Reservoir with Project Water stored
upstream in Twin Lakes or Turquoise Reservoirs; and

j. WHEREAS, the Parties desire to enter into a contract, pursuant to applicable
Federal Reclamation laws and the laws of the State of Colorado, for use of Excess
Capacity pursuant to the terms and conditions set forth herein; and

k. WHEREAS the Contractor is acting through its community-owned utility
enterprise that provides natural gas, electricity, water and wastewater services to
customers in the Pikes Peak region of El Paso County, Colorado. The Contractor,
through its utility enterprise, is responsible for Colorado Springs’ water system, including
formulation of policy, review and approval of the budget, setting rates, and long-range
planning, to ensure that the Contractor’s water system is operated and maintained in an
efficient and cost-effective manner. As such, the Contractor has need and necessity for
the storage and exchange contracts that are the subject hereof for the purpose of
supplying water for municipal and other uses to the present and future inhabitants of the
City of Colorado Springs and to those persons, firms, or corporations desiring water from
the Contractor’s water system. The Contractor has also requested that the United States
recognize the occasional need to release water from Pueblo Reservoir to the Arkansas
River for augmentation purposes. The Contractor’s service area is within the Arkansas
River basin and within the District’s boundaries; and

I. WHEREAS, the Contractor currently holds water rights, operates facilities and
undertakes other lawful transactions concerning water operations in the Arkansas River

Valley; and

2
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m. WHEREAS, the Southern Delivery System (SDS) is a proposed non-federal
regional water delivery project that is designed to meet future water needs of the SDS
Participants. Currently, in addition to the Contractor, the other area participants are the
City of Fountain, acting by and through its Electric, Water and Wastewater Utility
Enterprise, Security Water District Enterprise, acting by and through its Water Activity
Enterprise, and Pueblo West Metropolitan District, acting by and through its Water
Enterprise hereinafter referred to collectively as the SDS Participants; and

n. WHEREAS, a proposed purpose for SDS is to provide additional yield and
system redundancy for the SDS Participants; and

0. WHEREAS, the current proposal is to modify the existing Project river outlet
works on Pueblo Dam in order to attach a pipeline to convey water north to the service
areas of the SDS Partxc:pants while still maintaining the functionality and integrity of
Pueblo Dam; and

p- WHEREAS, the modified outlet capacity from Pueblo Reservoir and other
facilities to be constructed as part of SDS, in conjunction with potential future facility
connections and agreements among the entities and others, subsequent to all appropriate
environmental analyses and assessments, and applicable contracts could result in facility
redundancy that could be of mutual benefit to the entities during future periods of
emergency or other outlet outages; and

q. WHEREAS, SDS will be constructed by the SDS Participants at their sole
expense; and

r. WHEREAS, contemporaneous with this Contract, the United States and the
Contractor are executing Contract No. 11XX6C0005, to provide for the conveyance of
water through the modified outlet works and each SDS Participant will be executing the
following Excess Capacity contracts: the Security Water District Enterprise, acting by
and through its Water Activity Enterprise, Contract No. 11XX6C0003, the City of
Fountain, acting by and through its Electric, Water, and Wastewater Utility Enterprise
Contract No. 11XX6C0004, and Pueblo West Metropolitan District acting by and
through its Water Enterprise Contract No. 11XX6C0006.

" NOW, THEREFORE, in consideration of the mutual and dependent covenants
herein contained, it is hereby mutually agreed as follows:

DEFINITIONS

1. Where used herein, unless specifically expressed otherwise or obviously inconsistent
with the intent hereof, the term:

a. “Contracting Officer” shall mean the Secretary of the Interior or a duly
authorized representative. Unless stated otherwise, the Contracting Officer shall be
deemed to be the Secretary’s authorized representative.

b. “Contractor” shall mean the City of Colorado Springs, Colorado, acting by and

- through its Utility Enterprise.

3
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c. “District” shall mean the Southeastern Colorado Water Conservancy District
organized under the laws of the State of Colorado which is the repayment entity for the
reimbursable water supply costs of the Project; pursuant to Contract No. 5-07-70-W0086
(January 21, 1965), as amended.

d. “Excess Capacity” shall mean capacity within Project facilities that is in excess
of the needs of the Project, if and when available, as determined solely by the Contracting
Officer, within the bounds of applicable laws and regulations, to store, convey and
exchange water.

e. “Nonproject Water” shall mean all water that meets all of the following
specifications: (i) water that is not defined as Project Water herein; (ii) water that was
included in meeting the demands of the SDS Participants and was analyzed pursuant to
the National Environmental Policy Act of 1969 (NEPA) (P.L. 91-190; 42 U.S.C § 4321)
in the Final Environmental Impact Statement (FEIS) Numbered 08-63 and Record of
Decision (ROD) Numbered GP-2009-01; and (iii) water that is listed on the table
attached as Exhibit E which is hereby made a part of this Contract.

f. “North Outlet Works” shall mean those facilities as more fully described in
Contract No. 11XX6C0005.

g. “Operating Princg)les” shall mean the Project Operating Principles set forth in
House Document 130, 87" Congress, 1* Session, 1961.

h. “Project” shall mean the Fryingpan-Arkansas Project, Colorado.

i. “Project Water” shall mean the water available to the Project through the State
of Colorado decreed water rights for the Project pursuant to the Operating Principles.

j. “Project Water Return Flows” shall mean the Project Water that is returned to the
Project and accrues back to the Contractor for its reuse.

k. “Single Purpose SDS Works” shall mean those works constructed by the SDS
Participants to convey SDS Water from the North Outlet Works to the SDS Participants’

service areas.

1. “Southemn Delivery System” (SDS) shall mean the non-federal regional water
delivery project that consists of capacity in the North Outlet Works sufficient to deliver
96 million gallons per day (mgd) and the Single Purpose SDS Works.

m. “SDS Participants” shall mean the entities that will use SDS to meet their future
water needs. The SDS Participants are the City of Colorado Springs, City of Fountain,
Security Water District, and Pueblo West Metropolitan District.

n. “SDS Water” shall mean only the following types of water defined in this
section as: (i) Project Water legally available to the Contractor; (ii) Non-Project Water;
and (iii) Project Water Return Flows.

4
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0. “Spill” shall mean evacuation from Pueblo Reservoir pursuant to the spill
priorities described in Article 13 of Contract Number 5-07-70-W0086, as amended,
between the District and the United States.

PURPOSE

2. The purpose of this Contract is to provide for the use of Excess Capacity in Project
facilities to store and exchange the Contractor’s Nonproject Water and Project Water
Return Flows for the Contractor’s subsequent use and exchange pursuant to the terms and
conditions of this Contract.

TERM OF CONTRACT

3. a. This Contract will become effective on January 1, 2011, and shall remain in
effect until December 31, 2049, unless terminated sooner in accordance with the
provisions of Article 12,

b. The Contractor may request renewal of this Contract upon written request to the
Contracting Officer on or before two years prior to the expiration of this Contract,
Provided, That upon such renewal request, the Contracting Officer will enter into good
faith negotiation which shall be upon mutually agreeable terms and conditions and shall
be in accordance with the applicable federal laws and policies and State laws in effect at

that time.

LIMITATIONS

4. a. Nothing in this Contract is to be construed to affect any contractual
commitments under any long-term contract in effect at the date of execution of this
Contract concerning the Project, including, but not limited to Contract No. 5-07-70-
WO0086 dated January 21, 1965, as amended.

b. Nothing in this Contract is to be construed to increase the total quantity of water
which the State of Colorado is entitled to use, and to which the State is limited, under
applicable compacts, statutes and treaties. To the extent applicable, this Contract is
subject to the following:

(1) The Boulder Canyon Project Act, approved December 21, 1928, (45
Stat. 1057; 43 U.S.C. §§ 617 et seq.).

(2) The Colorado River Compact signed November 24, 1922,
- (3) The Upper Colorado River Basin Compact.

(4) The Boulder Canyon Project Adjustment Act, approved July 19, 1940
(54 Stat. 774, 43 U.S.C. §§ 681 et seq.).

(5) The Colorado River Storage Project Act, approved April 11, 1956 (70
Stat. 105, 43 U.S.C. §§ 620 et seq.). '

5
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(6) The Mexican Water Treaty.

(7) The Arkansas River Compact.

c. The Contracting Officer shall operate the Project in accordance with the
Operating Principles.

d. Except as explicitly provided in this Contract nothing in this Contract is to be
construed to require a change in Project operations, including, but not limited to, a
change in the spill priorities as established in Article 13 of Contract No. 5-07-70-W0086
(January 21, 1965), as amended nor to effect the Contractor’s rights thereunder.

e. Nothing in this Contract is to be construed to require the Contracting Officer to
take any action which as determined solely by the Contracting Officer within the bounds
of all applicable laws and regulations may cause harm to the Project.

f. Nothing in this Contract is to be construed to grant the Contractor any right,
title, or interest other than that explicitly provided for in this Contract.

g. Inaccordance with Article 17, the Contractor’s receipt of any benefit under this
Contract is conditioned upon payment of charges due.

h. The Contractor shall not exchange water from Pueblo Reservoir to upstream
locations as against releases made by Reclamation in support of the Upper Arkansas
Voluatary Flow Management Program (Flow Program), or make any exchanges from
Pueblo Reservoir which would require Reclamation to release additional water to meet
the objectives of the Flow Program. In the event of a water shortage emergency condition
in the Upper Arkansas Basin, the Contractor will utilize exchange opportunities under
this Contract to the extent possible, if shortages still exist the Contractor will consult with
Reclamation and the District to determine how to resolve the shortage emergency.

i. This Contract is to be construed to allow legally authorized discharges of water
from Pueblo Reservoir into the Arkansas River.

CONTRACTED SERVICE

5. a. STORAGE

(1) Pursuant to Reclamation law, the Contractor may store up to 28,000 acre-feet
of Nonproject Water and Project Water Return Flows in Pueblo Reservoir at
any one time pursuant to the terms and conditions of this Contract.

(2) The Contractor is authorized to utilize 17,000 acre-feet of storage in 2011
and to utilize 500 acre-feet of additional storage each year thereafter until the
maximum 28,000 acre-feet per year is reached. The maximum amount of
storage available to the Contractor in any year during this build-up schedule
(the “Schedule™) shall be known as the “Storage Floor”. The Contractor may
notify the Contracting Officer at any time that it wishes to utilize storage, up
to the maximum 28,000 acre-feet, in advance of the Schedule. A storage
amount requested in advance of the Schedule then becomes the Storage Floor
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. and cannot be decreased. The Storage Floor will only increase again when
Cj the storage amount established by the Schedule exceeds the then-current
Storage Floor. Storage Floor increases will then resume according to the
Schedule, unless the Contractor again requests storage in advance of the
Schedule, until the maximum 28,000 acre-feet of storage is reached.

(3) The Contracting Officer shall have sole authority, within the’bounds of
applicable laws and regulations, to determine if and when the Contractor may
store Nonproject Water and Project Water Return Flows.

(4) The Contracting Officer shall account for all the water stored through
reservoir water accounting procedures and storage will be determined in
accordance with the terms of this Contract.

(5) If the Contracting Officer determines that Project operations may require a
spill, the Contracting Officer shall notify the Contractor as soon as
reasonably possible of the quantity and timing of the water that may be

spilled.

(6) The amount of Nonproject Water and Project Water Return Flows that is not
delivered or spilled during the calendar year may be carried over to the next
year while the Contract is in effect, but total Nonproject Water and Project
Water Return Flows in the Project may not exceed the acre-feet established
in Subarticle 5.a.(2) at any one time.

= b. EXCHANGE

(1) Based on Project water availability as determined solely by the Contracting
Officer within the bounds of applicable laws and regulations, the Contractor
may exchange up to 10,000 acre-feet per year of Nonproject Water and
Project Water Return Flow water stored in Pueblo Reservoir for an equal
amount of Project Water stored in Twin Lakes or Turquoise Reservoirs
pursuant to the terms and conditions of this Contract. After the Contracting
Officer notifies the Contractor of the amount of exchange that is available to
the Contractor for the year, which shall occur on or about May 1%, the
Contractor shall notify the Contracting Officer within 15 business days of the
amount of exchange service that the Contractor requests for the year. The
Contractor shall exchange no more than a total of 10,000 acre-feet in any

year.

(2) The Contracting Officer shall have sole authority within the bounds of
applicable laws and regulations to determine if and when an exchange may
occur.

(3) The Contracting Officer shall execute the exchanges herein contemplated
through its reservoir water accounting procedures.

¢ ‘ (4) On an annual basis, the Contracting Officer shall offer use of Excess
' Capacity for exchange to the Contractor and to other long-term contractors
that will use the water within the boundaries of the District, regardless of the
7
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date on which the contracts are executed. If demand for Excess Capacity for )
exchange exceeds the availability for the year, the Contracting Officer shall : )
offer the Excess Capacity to the Contractor and other long-term contractors
that will use the water within the boundaries of the District on a pro rata
share based upon the amount of exchange requested by each contractor to the
total amount of exchange requested for that year by all of the long-term
contractors that will use the water within the boundaries of the District.

PAYMENT CHARGES

6. a. STORAGE

(1) In the years 2011 through 2017, this Contract will be the instrument used to

address payments for all of the SDS Participants. In year 2018, and from that
time forward, each entity’s individual Excess Capacity contract will be the
instrument used to bill each respective entity. Initially upon execution of this
Contract, the Contractor shall submit an advance non-refundable payment for
the year 2011 in the amount of $1,386, which will provide for payments
established in this subarticle for the SDS Participants. The parties agree that
the schedule in Subarticle 6(a)(1) accounts for any payments for the use of
Project facilities that may have been made pursuant to temporary contracts in
water year 2011. For the years 2011 through 2017, the total amount billed
under this contract shall account for the SDS Participants’ storage established

in the following schedule: .

Year Colorado | Fountain | Security Pueblo | Total Storage | Rate Storage Recognitionof | Bill
Springs West ' Payment Oversized Pipe | Amount
2011 17,000 400 250 8,000 25,650 $36.00 { $ 923,400.00 [ $ 236,000.00 $ 1,386.00 *
2012 17,500 400 250 8,000 26,150 $36.64 | $ 958,136.00 | S 955,000.00 $ 3,136.00
2013 18,000 700 500 8,000 27,200 $37.30 | $1,014,560.00 | $1,012,00000 | $ 2,560.00
2014 18,500 700 S00 8,000 27,700 $37.97 | $1,051,769.00 | $1,049,000.00 |$ 2,769.00
2015 19,000 1,000 750 8,000 28,750 $38.65 | $1,111,187.50 | $1,110,00000 | $ 1,187.50
2016 19,500 1,000 750 8,312.5 | 29,562.5 $39.34 | $1,162,988.75 | $1,162,00000 |$  988.75
2017 20,000 1,300 1,000 8,312.5 | 30,612.5 $40.04 | $1,225,72450 | $ 476,522.17 | $749,202.33
' Total $6,000,522.17
Recognition of
Oversized Pipe

remaining bill amount.

(2) After the initial contract payment, subsequent advance nonrefundable payments will be

*The SDS Participants collectively made payments under theif 2011 temporary contracts in the amount of $686,014, which left a balance of $237,386
(Long Term Storage Payment less Temporary Storage Payment). $236,000 was the recognition for the aversized pipe therefore $1,386 was the

due on or before November 1 of each year for the following calendar year. Beginning
for water storage in 2012 and each year thereafter, the water storage rate, determined
under Atrticle 6, shall be increased annually at the rate of 1.79 percent. In 2018, the

SDS Participants’ billings shall be in accordance with their respective Excess Capacity

contracts identified in whereas clause “r” of the Explanatory Recitals. For water

storage in 2011, this charge shall be in the amount of $36.00 per acre-foot multiplied by
the amount of the Storage Floor, as that term is defined in Subarticle 5.a.(2), regardless

of the amount stored by the Contractor with recognition of the oversized pipe. In the
years 2011-2017 the Storage Floor is depicted above. Each year thereafter, the water
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storage charge shall be the rate per acre-foot shown on Exhibit A, which is attached to
and made a part of this Contract, multiplied by the amount of that year’s Storage Floor,
plus any additional storage requested by the Contractor. When the maximum amount
of storage specified by Article 5 reaches the full 28,000 acre feet, the annual charge
thereafter shall be the applicable rate as shown in Exhibit A, multiplied by 28,000 acre-
feet.

(3) The Contractor shall not be relieved of the obligation to pay the annual
storage charge described above for any reason, including the failure or
inability to store water in any year.

b. EXCHANGE:

(1) The Contractor shall notify the Contracting Officer, the requested exchange
amount, if any, and pay in advance a non-refundable $36.00 per acre-foot,
beginning in year 2011 in the manner described in Subarticle 5.b.(1). This
rate shall each be increased annually at the rate of 1.79 percent. These
charges and rates are shown in “Exhibit B,” which is attached to and made a

part of this Contract.

(2) The Contractor shall not be relieved of the obligation to pay, or entitled to any
credit for or refund of, the annual exchange charge described above for any
reason, including the failure or inability to exchange water in any year.

¢. No further rate adjustment is required under this Contract because the charges
for storage and exchange are already subject to annual upward adjustment.

d. Revenues from the storage and exchange charges described in Subarticles
6.a.(1) and 6.b.(1) will be credited in accordance with Section 2(b) of the Project Act, as
amended by Section 9115, Title IX of Public Law 111-11.

e. If, in the future, Reclamation adopts criteria for a market-based pricing policy for
use of Excess Capacity at either Fry-Ark Project facilities specifically or for Reclamation
facilities generally, then at the request of either party, the price set forth in Article 6 of
this Contract may be reevaluated and adjusted by the Contracting Officer to conform to
that pricing policy. The decision to adopt a market-based pricing policy will rest solely
with Reclamation, and it is understood that the policy may not require Reclamation to
apply identical pricing for similar services. The terms of this article will expire five years
from the date of Contract execution unless extended by the written, mutual consent of the

Parties.

NORTH OUTLET WORKS

7.  a. The Parties have executed Contract No. 11XX6C0005 for the North Outlet
Works (“NOW Contract”). '

b. The Contractor shall receive recognition for over-sizing approximately the first
1,600 feet of pipe within the North Outlet Works to a 90-inch diameter which will be to
the benefit of Project beneficiaries and the United States.

9
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c. The Contracting Officer shall retain the option to adjust the schedule in
Subarticle 6.a.(1) in the years 2011 through 2017 if additional payments for storage are ( )
made pursuant to Article 6 and/or through an increase in the Contractor’s Storage Floor
as determined in Subarticle 5(a)(2). A revised schedule shall be inserted above if the
Contracting Officer’s option described herein is exercised.

MEASUREMENT AND ACCOUNTING FOR THE USE
OF EXCESS CAPACITY

8. a. Ifrequested by the Contracting Officer, the Contractor shall submit and revise, if
necessary, a written schedule of the anticipated monthly demands for the Excess Capacity
of the Contractor’s Nonproject Water and Project Return Flows.

b. The Contractor is solely responsible for making whatever arrangements are
necessary for making water available to the Contractor under Colorado law, including but
not limited to, obtaining approval of the State of Colorado's Division of Water Resources.
The Contractor is solely responsible for any transportation losses assessed by the State of
Colorado’s Division of Water Resources and/or associated with the use of Excess
Capacity for the Contractor’s Nonproject Water and Project Water Return Flows. The
Contractor shall'account for Nonproject Water and Project Water Return Flows according
to the limitations in the water rights listed in Exhibit E and provide the same to the
Contracting Officer upon request. The Contracting Officer shall account for any such
transit and evaporation losses assessed on Nonproject Water and Project Water Return
Flows stored and conveyed under this Contract. ( )

c. The Contracting Officer shall provide for the daily accounting of the Contractor's
water showing:

(1) The amount of water placed into storage in the Project;

(2) The amount of the Contractor’s water exchanged for Project Water stored
upstream in either Twin Lakes or Turquoise Reservoirs;

(3) The evaporation losses chérged against the Contractor’s water, which
shall be on a proportional basis with all other water stored in Pueblo
Reservoir; and

(4) The amount of Contractor’s water remaining in storage at the end of each

day (Midnight).

d. The Contractor shall furnish the Contracting Officer, or the Contracting
Officer’s designee, without charge such Contractor records as may be required for such
daily accounting.

ENVIRONMENTAL COMPLIANCE AND COMMITMENTS

9. a. The Contractor, acting as project manager for the SDS Participants, shall -
implement the environmental commitments set forth in the FEIS.Numbered 08-63 and ( )
ROD Numbered GP-2009-01. The environmental commitments are described in Exhibit b
C, attached, and are made part of this Contract. The Contractor shall submit to the
10
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Contracting Officer by January 31 of each year a report, satisfactory to the Contracting
Officer, that certifies progress in the previous year regarding successfully implementing
the commitments in a timely manner. If at any time during the term of this Contract, the
Contractor fails to implement or comply with the environmental commitments, the
Contracting Officer may immediately cease storage, conveyance, and exchange of
Nonproject Water and Project Water Return Flows until the commitments are
implemented and fulfilled to the satisfaction of the Contracting Officer. Failure to
implement or comply with the environmental commitments may also result in the
termination of this Contract by the United States in accordance with Article 12.

b. The Contractor shall be responsible for the costs of all current and future
NEPA and Endangered Species Act (ESA) compliance and mitigation measures
identified in the FEIS and the ROD associated with the use of the Excess Capacity
described in this Contract.

PERMITS, APPROVALS, AND AGREEMENTS

10. a. The Contractor and the SDS Participants, must obtain all Federal, State, and
local permits, approvals, licenses and agreements necessary for the construction,
implementation and operation of the SDS project (“licenses and approvals”). These
licenses and approvals may include, as examples; a Section 404 permit under the Clean
Water Act, appropriate 1041 permits, and consultation with the Colorado Division of
Wildlife (CDOW) and the Colorado Water Conservation Board. The Contractor shall

comply with all licenses and approvals.

b. The Contractor shall notify and provide copies to the Contracting Officer of all
licenses and approvals as they are completed, issued or modified. The Contractor shall
also notify the Contracting Officer within 72 hours of receipt of any notice of non-
compliance of any license or approval.

c. If the Contractor fails to comply with this Article 10, the United States may
terminate this Contract in accordance with Article 12.

CONTRACTOR’S USE OF WATER

11.  The Contractor may use SDS Water stored, conveyed or exchanged pursuant to
this Contract and the NOW Contract only in those areas that are within both the
Contractor’s service area and the boundaries of the District, for all lawfully decreed
purposes that are consistent with Reclamation laws and the laws of the State of Colorado
and that are within the scope of all environmental documents, permits, approvals, licenses
and agreements. Any sale, transfer, or assignment by the Contractor of the storage,
conveyance or exchange rights under this Contract or the NOW Contract or any portion
thereof, to store, convey, or exchange SDS Water is prohibited unless approved in
advance and in writing by the Contracting Officer. Any such approval will require an

. appropriate level of environmental compliance prior to the Contracting Officer’s

determination.

I
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TERMINATION OF CONTRACT

12.  a. Ifat any time the Contracting Officer determines that the Contractor or any
other SDS Participant was not able to obtain all permits, licenses and approvals necessary
to construct and operate the SDS, the Contracting Officer shall provide notice of this
determination to the Contractor and request the offending party to provide a written
response to both the Contracting Officer and other SDS Participants within ninety (90)
days of its receipt as to the reasons why the permit, license or approval was unable to be
attained and how the offending party intends to fully commit to its contractual obligations
hereunder. The Contracting Officer will consider the written response by the offending
party, and determine whether the termination of this Contract is necessary to protect the
Contracting Officer’s or the United States’ interests. The Contracting Officer may also
consider steps to remedy the problem that may be taken by other SDS Participants. If
Contracting Officer solely determines that the unattained license, permit, or approval
impacts this Contract including any environmental commitments, the United States may
terminate this Contract by providing notice of the termination to the Contractor.

b. The United States may, at any time, terminate this Contract for cause and cease
the use of Excess Capacity hereunder upon failure of the Contractor: (i) to make any
payment required by this Contract; (ii) to comply with any term or condition of this
Contract; or (iii) to comply with any lawful notice, order, or final administrative or
judicial determination that the Contractor has violated a law, rule, or regulation of the
United States or the State of Colorado directly relating to this Contract; Provided, That
this Contract shall not be terminated unless such failure or violation continues 60 days
after the United States gives the Contractor written notice to correct the problem.

. c. To the extent consistent with federal law, the Parties acknowledge that the
version of Section 7-60 of the Colorado Springs City Charter in effect at the date of
Contract execution applies to this Contract. The Parties further acknowledge that,
notwithstanding the application of the Section 7-60 of the Colorado Springs City Charter,
the United States retains all rights to challenge, in any judicial, administrative, or other
forum, whether application of Section 7-60 of the Colorado Springs City Charter prevents
the recovery of damages necessary to redress any injury incurred by the United States,
including but not limited to recovery of benefits derived from the recognition of the
oversized pipe to the benefit of the Contractor or other loss of economic benefit caused
by early termination of this Contract by the Contractor.

d. If the Contractor is unable to pay pursuant to Subarticle c. above, then the
Contractor shall have 30 days from the date of non-payment to request evacuation of any
water stored pursuant to this Contract, and the Contracting Officer shall release such

water upon a timely request.

e. The Contracting Officer reserves the option to consider the Contractor’s
termination in determining whether it will be suitable to enter into any future contracting
actions with the Contractor for the use of Reclamation facilities, except where such
consideration will be inconsistent with Contractor’s rights under existing contracts.

f. No waiver at any time by ecither party of its rights with respect to default or any
other matter arising in connection with this Contract will be deemed to be a waiver with
" respect to any subsequent default or matter.
. 12
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SEVERABILITY

13.  In the event that any one or more of the provisions contained herein is, for any
reason, held to be invalid, illegal or unenforceable in any respect, such invalidity,
illegality or unenforceability will not affect any other provisions of this Contract, but this
Contract is to be construed as if such invalid, illegal or unenforceable provisions had
never been contained herein, unless the deletion of such provision or provisions would
result in such a material change so as to cause the fundamental benefits afforded the
Parties by this Contract to become unavailable or materially altered.

STANDARD CONTRACT ARTICLES
CONTRACT DRAFTING CONSIDERATIONS

14.  This Contract has been negotiated and reviewed by the Parties hereto, each of
whom is sophisticated in the matters to which this Contract pertains. Articles 1 through
13 of this Contract have been drafted, negotiated, and reviewed by the Parties and no one
party shall be considered to have drafted the stated articles.

NOTICES

15. Aﬂy notice, demand, or request authorized or required by this Contract shall be
deemed to have been given, on behalf of the Contractor, when mailed postage prepaid, or
delivered to the:

Regional Director

Great Plains Region

Bureau of Reclamation

P.O. Box 36900

Billings, Montana 59107-6900

or street address:
316 North 26th Street
Billings, Montana 59101

and on behalf of the United States, when mailed postage prepaid or delivered to the:

Chief Water Services Officer

121 South Tejon Street,

Mail Code 0950

Colorado Springs, CO 80947-0950

The designation of the addressee or the address may be changed by notice given in the
same manner as provided in this article for other notices.
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CHARGES FOR DELINQUENT PAYMENTS

16. a. The Contractor shall be subject to interest, administrative, and penalty charges
on delinquent payments. If a payment is not received by the due date, the Contractor
shall pay an interest charge on the delinquent payment for each day the payment is
delinquent beyond the due date. If a payment becomes 60 days delinquent the Contractor
shall pay, in addition to the interest charge, an administrative charge to cover additional
costs of billing and processing the delinquent payment. If a payment is delinquent 90
days or more the Contractor shall pay, in addition to the interest and administrative
charges, a penalty charge for each day the payment is delinquent beyond the due date,
based on the remaining balance of the payment due at the rate of 6 percent per year. The
Contractor shall also pay any fees incurred for debt collection services associated with a

delinquent payment.

b. The interest rate charged shall be the greater of either the rate prescribed

quarterly in the Federal Register by the Department of the Treasury for application to
overdue payments, or the interest rate of 0.5 percent per month. The interest rate charged
will be determined as of the due date and remain fixed for the duration of the delinquent

period.

¢. When a partial payment on a delinquent account is received, the amount
received shall be applied first to the penalty charges, second to the administrative
charges, third to the accrued interest, and finally to the overdue payment.

GENERAL OBLIGATION—-BENEFITS CONDITIONED UPON PAYMENT

17.  a. The obligation of the Contractor to pay the United States as provided in this
Contract is a general obligation of the Contractor notwithstanding the manner in which
the obligation may be distributed among the Contractor’s water users and
notwithstanding the default of individual water users in their obligation to the Contractor.

b. The payment of charges becoming due pursuant to this Contract is a condition
precedent to receiving benefits under this Contract. The United States shall not make
Excess Capacity available to the Contractor through the Fryingpan-Arkansas Project
facilities during any period in which the Contractor is in arrears in the advance payment
of Excess Capacity due the United States.

CONFIRMATION OF CONTRACT

18.  The Contractor has provided a letter dated April 25, 2011 (Exhibit D) that
adequately demonstrates to the Contracting Officer evidence that pursuant to the laws of
the State of Colorado, the Contractor is a legally constituted entity and the contract is
lawful, valid and binding on the Contractor. This Contract shall not be binding on the
United States until such evidence has been provided to the United States satisfaction.
Exhibit D herein referenced is made part of this Contract. This fulfills the requirement
for the following standard article:
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Promptly afier the execution of this Contract, the Contractor shall provide
evidence to the Contracting Officer that, pursuant to the laws of the State of Colorado,
the Contractor is a legally constituted entity and the contract is lawful, valid, and binding
on the Contractor. This Contract shall not be binding on the United States until such
evidence has been provided to the United States satisfaction.

CONTINGENT UPON APPROPRIATION OR ALLOTMENT OF FUNDS

19.  The expenditure or advance of any money or the performance of any obligation of
the United States under this Contract shall be contingent upon appropriation or allotment
of funds. Absence of appropriation or allotment of funds shall not relieve the Contractor
from any obligations under this Contract. No liability shall accrue to the United States in
case funds are not appropriated or allotted.

OFFICIALS NOT TO BENEFIT

20.  No Member of or Delegate to the Congress, Resident Commissioner, or official of
the Contractor shall benefit from this Contract other than as a water user or landowner in
the same manner as other water users or landowners.

CHANGES IN CONTRACTOR'S ORGANIZATION

2].  While this Contract is in effect, no change may be made in the Contractor’s
organization, which may affect the respective rights, obligations, privileges, and duties of
either the United States or the Contractor under this Contract including, but not limited
to, dissolution, consolidation, or merger, except upon the Contracting Officer’s written

consent.

ASSIGNMENT LIMITED--SUCCESSORS AND ASSIGNS OBLIGATED

22.  The provisions of this Contract shall apply to and bind the successors and assigns
of the parties hereto, but no assignment or transfer of this Contract or any right or interest
therein by either party shall be valid until approved in writing by the other party.

BOOKS. RECORDS, AND REPORTS

23.  The Contractor shall establish and maintain accounts and other books and records
pertaining to administration of the terms and conditions of this Contract, including the
Contractor’s financial transactions; water supply data; Project operation, maintenance,
and replacement logs; Project land and rights-of-way use agreements; the water users’
land-use, land-ownership, land-leasing, and water-use data; and other matters that the
United States may require. Reports shall be furnished to the United States in such form
and on such date or dates as the United States may require. Subject to applicable Federal
laws and regulations, each party to this Contract shall have the right during office hours
to examine and make copies of the other party’s books and records relating to matters
covered by this Contract.

15
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RULES, REGULATIONS, AND DETERMINATIONS

24.  a. The Parties agree that the delivery of water or the use of Federal facilities
pursuant to this Contract is subject to Federal reclamation law, as amended and
supplemented, and the rules and regulations promulgated by the Secretary under Federal
reclamation law.

b. The United States shall have the right to make determinations necessary to
administer this Contract that are consistent with its expressed and implied provisions, the
laws of the United States and the State of Colorado, and the rules and regulations
promulgated by the Secretary. Such determinations shall be made in consultation with

the Contractor.

PROTECTION OF WATER AND AIR QUALITY

25.  a. Project facilities used to make available and deliver water to the Contractor
shall be operated and maintained in the most practical manner to maintain the quality of
the water at the highest level possible as determined by the United States: Provided, That
the United States does not warrant the quality of the water delivered to the Contractor and
is under no obligation to furnish or construct water treatment facilities to maintain or
improve the quality of water delivered to the Contractor.

b. The Contractor shall comply with all applicable water and air pollution laws
and regulations of the United States and the State of Colorado; and shall obtain all
required permits or licenses from the appropriate Federal, State, or local authorities
necessary for the delivery of water by the Contractor; and shall be responsible for
compliance with all Federal, State, and local water quality standards applicable to surface
and subsurface drainage and/or discharges generated through the use of Federal or
Contractor facilities or Project Water provided by the Contractor within the Contractor’s
Project Water Service Area.

c. This article shall not affect or alter any legal obligations of the Secretary to
provide drainage or other discharge services. '

WATER CONSERVATION

26.  Prior to the delivery of water provided from or conveyed through federally
constructed or federally financed facilities pursuant to this Contract, the Contractor shall
develop a water conservation plan, as required by subsection 210(b) of the Reclamation
Reform Act of 1982 (RRA) and 43 C.F.R. 427.1 (Water Conservation Rules and

Regulations).

EQUAL EMPLOYMENT OPPORTUNITY

27.  During the performance of this Contract, the Contractor agrees as follows:

a. The Contractor will not discriminate against any employee or applicant for
employment because of race, color, religion, sex, disability, or national origin. The
Contractor will take affirmative action to ensure that applicants are employed, and that
employees are treated during employment, without regard to their race, color, religion,
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sex, disability, or national origin. Such action shall include, but not be limited to the
following: employment, upgrading, demotion, or transfer; recruitment or recruitment
advertising; layoff or termination; rates of pay or other forms of compensation; and
selection for training, including apprenticeship. The Contractor agrees to post in
conspicuous places, available to employees and applicants for employment, notices to be
provided by the United States setting forth the provisions of this nondiscrimination
clause.

b. The Contractor will, in all solicitations or advertisements for employees placed
by or on behalf of the Contractor, state that all qualified applicants will receive
consideration for employment without regard to race, color, religion, sex, disability, or
national origin.

c. The Contractor will send to each labor union or representative of workers with
which it has a collective bargaining agreement or other contract or understanding, a
notice, to be provided by the United States, advising the labor union or workers’
representative of the Contractor’s commitments under section 202 of Executive Order
11246 of September 24, 1965 (EO 11246), and shall post copies of the notice in
conspicuous places available to employees and applicants for employment.

d. The Contractor will comply with all provisions of EO 11246, and of the rules,
regulations, and relevant orders of the Secretary of Labor.

e. The Contractor will furnish all information and reports required by EO 11246,
and by the rules, regulations, and orders of the Secretary of Labor, or pursuant thereto,
and will permit access to his books, records, and accounts by the Contracting Agency and
the Secretary of Labor for purposes of investigation to ascertain compliance with such
rules, regulations, and orders.

f. In the event of the Contractor's noncompliance with the nondiscrimination
clauses of this Contract or with any of such rules, regulations, or orders, this Contract
may be canceled, terminated or suspended in whole or in part and the Contractor may be
declared ineligible for further Government contracts in accordance with procedures
authorized in EO 11246, and such other sanctions may be imposed and remedies invoked
as provided in EO 11246 or by rule, regulation, or order of the Secretary of Labor, or as
otherwise provided by law.

g- The Contractor will include the provisions of this Contract article 27 in every
subcontract or purchase order unless exempted by the rules, regulations, or orders of the
Secretary of Labor issued pursuant to section 204 of EO 11246, so that such provisions
will be binding upon each subcontractor or vendor. The Contractor will take such action
with respect to any subcontract or purchase order as may be directed by the Secretary of
Labor as a means of enforcing such provisions, including sanctions for noncompliance:
Provided, however, that in the event the Contractor becomes involved in, or is threatened
with, litigation with a subcontractor or vendor as a result of such direction, the Contractor
may request the United States to enter into such litigation to protect the interests of the

United States.
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COMPLIANCE WITH CIVIL RIGHTS LAWS AND REGULATIONS

28.  a. The Contractor shall comply with Title VI of the Civil Rights Act of 1964
(Pub. L. 88-352; 42 U.S.C. § 2000d), the Rehabilitation Act of 1973 (Pub.L. 93-112,
Title V, as amended; 29 U.S.C. § 791, et seq.), the Age Discrimination Act of 1975 (Pub.
L. 94-135, Title I1I; 42 U.S.C. § 6101, et seq.), Title I1I of the Americans with
Disabilities Act of 1990 (Pub. L. 101-336; 42 U.S.C. § 12181, et seq.), and any other
applicable civil rights laws, and with the applicable implementing regulations and any
guidelines imposed by the U.S. Department of the Interior and/or Bureau of Reclamation.

b. These statutes prohibit any person in the United States from being excluded
from participation in, being denied the benefits of, or being otherwise subjected to
discrimination under any program or activity receiving financial assistance from the
Bureau of Reclamation on the grounds of race, color, national origin, disability, or age.
By executing this Contract, the Contractor agrees to immediately take any measures
necessary to implement this obligation, including permitting officials of the United States
to inspect premises, programs, and documents.

¢. The Contractor makes this agreement in consideration of and for the purpose
of obtaining any and all Federal grants, loans, contracts, property discounts, or other
Federal financial assistance extended after the date hereof to the Contractor by the
Bureau of Reclamation, including installment payments after such date on account of
arrangements for Federal financial assistance which were approved before such date.
The Contractor recognizes and agrees that such Federal assistance will be extended in
reliance on the representations and agreements made in this article and that the
United States reserves the right to seek judicial enforcement thereof,

d. Complaints of discrimination against the Contractor shall be investigated by
the United States’ Office of Civil Rights.

MEDIUM FOR TRANSMITTING PAYMENTS

29.  a. All payments from the Contractor to the United States under this Contract shall
be by the medium requested by the United States on or before the date payment is due.

~ The required method of payment may include checks, wire transfers, or other types of
payment specified by the United States.

b. Upon execution of this Contract, the Contractor shall furnish the United States
with the Contractor’s taxpayer’s identification number (TIN). The purpose for requiring
the Contractor’s TIN is for collecting and reporting any delinquent amounts arising out of
the Contractor’s relationship with the United States.

CONSTRAINTS ON THE AVAILABILITY OF WATER

30. a. Inits operation of the Project, the Contracting Officer will use all reasonable
means to guard against a condition of shortage in the quantity of water to be made
available to the Contractor pursuant to this Contract. In the event the Contracting Officer
determines that a condition of shortage appears probable, the Contracting Officer will
notify the Contractor of said determination as soon as practicable.

18
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b. If there is a condition of shortage because of errors in physical operations of
the Project, drought, other physical causes beyond the control of the Contracting Officer
or actions taken by the Contracting Officer to meet current and future legal obligations,
then no liability shall accrue against the United States or any of its officers, agents, or
employees for any damage, direct or indirect, arising therefrom.

IN WITNESS WHEREOF, the Parties hereto have signed their names the day and year
first above written.

THE UNITED STATES OF AMERICA

e

Regional Director

CITY OF COLORADO SPRINGS, ACTING BY AND THROUGH ITS UTILITY
ENTERPRISE

By %;é_

Chief xééutive Officer: Jerry Forte, P.E

APPROVED.AS TO FORM FOR COLORADO SPRINGS,
Acting by and through its Utility Enterprise

iz v

S}&ecml Counsel

State of Colorado )

County of % % ;SS

- The foregoing Contract was acknowledged before me this Z ﬂw/ day of

% , 2011 by Jerry Forte, Chief Executive Officer, for the City of
Colorado“Springs, acting by and through its Utility Enterprise.

Witness my hand and official seal

Notary Public E

My Commission Expires: _ S // 7/2 a3

\
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Exhibit A { )
Storage Payment b

Number Year Acre-Feet Index Rate Total
7 2018 20,500 1.79% | $40.76 $835,580.00
8 2019 21,000 1.79% | $41.49 $871,290.00
9 2020 21,500 1.79% | $42.23 $907,945.00
10 2021 22,000 1.79% | $42.99 $945,780.00
11 2022 22,500 1.79% | $43.76 $984,600.00
12 2023 23,000 1.79% | $44.54 $1,024,420.00
13 2024 23,500 1.79% | $45.34 $1,065,490.00
14 2025 | - 24,000 1.79% || $46.15 $1,107,600.00
15 2026 24,500 1.79% | $46.98 $1,151,010.00
16 2027 25000 || 1.79% | $47.82 $1,195,500.00
17 2028 25,500 1.79% | $48.67 $1,241,085.00
18 2029 26,000 1.79% | $49.54 $1,288,040.00
19 2030 26,500 1.79% || $50.43 $1,336,395.00
20 2031 27,000 1.79% | $51.33 $1,385,910.00
21 2032 27,500 1.79% | $52.25 $1,436,875.00
22 2033 28,000 1.79% | $53.19 $1,489,320.00
23 2034 28,000 1.79% | $54.14 $1,515,920.00 |
24 2035 28,000 1.79% | $55.11 $1,543,080.00 ()
25 2036 28,000 1.79% | $56.10 $1,570,800.00
26 2037 28,000 1.79% | $57.10 $1,598,800.00
27 2038 28,000 1.79% | $58.12 $1,627,360.00
28 2039 28,000 1.79% | $59.16 $1,656,480.00
29 2040 28,000 1.79% | $60.22 $1,686,160.00
30 2041 28,000 1.79% | $61.30 $1,716,400.00
31 2042 28,000 1.79% | $62.40 |  $1,747,200.00
32 2043 28,000 179% || $63.51 $1,778,280.00
33 2044 28,000 1.79% | $64.65 $1,810,200.00
34 2045 28,000 1.79% | $65.81 $1,842,680.00
35 2046 28,000 1.79% | $66.99 $1,875,720.00
36 2047 28,000 1.79% | $68.18 $1,909,040.00
37 2048 28,000 1.79% | $69.41 $1,943,480.00
38 2049 28,000 1.79% | $70.65 $1,978,200.00
O
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Exhibit B

Exchange Payment

Contract No. 11XX6C0002

Number Year Index Rate
0 2011 1.79% $36.00
1 2012 1.79% $36.64
2 2013 1.79% $37.30
3 2014 1.79% $37.97
4 2015 1.79% $38.65
5 2016 1.79% $39.34
6 2017 1.79% $40.04
7 2018 1.79% $40.76
8 2019 1.79% $41.49
9 2020 1.79% $42.23
10 2021 1.79% | $42.99
11 2022 1.79% $43.76
12 2023 1.79% $44.54
13 2024 1.79% $45.34
14 2025 1.79% $46.15
15 2026 1.79% $46.98
16 2027 1.79% $47.82
17 2028 1.79% $48.67
18 2029 1.79% $49.54
19 2030 1.79% $50.43
20 2031 1.79% $51.33
21 2032 1.79% $52.25
22 2033 1.79% $53.19
23 2034 1.79% $54.14
24 2035 1.79% $55.11
25 2036 1.79% $56.10
26 2037 1.79% $57.10
27 2038 1.79% $58.12
28 2039 1.79% $59.16
29 2040 [ 1.79% $60.22
30 2041 1.79% $61.30
31 2042 1.79% $62.40
32 2043 1.79% $63.51
33 2044 1.79% $64.65
34 2045 1.79% $65.81
35 2046 1.79% $66.99
36 2047 1.79% $68.18
37 2048 1.79% $69.41
38 2049 1.79% $70.65
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Contract No. 11XX6C0002

EXHIBIT C
Environmental Commitments

The Parties agree that the Environmental Commitments as expressed herein are required
in order to meet and discharge the obligations of this Contract. The Contracting Officer
may invoke Article 12 (Termination of Contract) for failure to meet and discharge this
obligation.

The ROD is attached in executed form to this Exhibit C and by this reference is made a
part of the Contract.

C-1
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Record of Decision
For the Southern Delivery System
Final Environmental Impact Statement

Record of Decision Reference No.: GP-2009-01
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Michael J. Ryan, Regional Director
Great Plains Region
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Introduction

The U.S. Department of the Interior, Bureau of
Reclamation, (Reclamation), has published a
Final Environmental Impact Statement (FEIS)
for the Southern Delivery System. The
Southern Delivery System (SDS) Project is a
proposed regional water delivery project
designed to serve most or all future water
needs through 2046 of the City of Colorado
Springs, City of Fountain, Security Water
District, and Pueblo West Metropolitan District
(the “Participants”). As proposed, the SDS
Project would deliver Fryingpan-Arkansas

transfers, stores, and delivers water from both
the Western and Eastern Slopes of the Rocky
Mountains to water users in the Arkansas
River Basin,

The primary federal action analyzed in the
FEIS involves Reclamation entering into up-
to-40-year contracts with the Project
Participants for use of the Eastern Slope
System of the Fry-Ark Project in Colorado.
The contracts would be for use of existing
storage capacity in Pueblo Reservoir when this
space is not filled with Fry-Ark Project water
or water stored under the Winter Water Storage

(Fry-Ark) Project water and R p Program, conveyance of water
non-Fry-Ark Project water Major Fede];a:h?:tgg; Approved through facilities associated
from Pueblo Reservoir to the with Pueblo Reservoir, and for
Participants  for  storage, | 1. Excess Capacity Contracts for | exchange of water between
treatment, and distribution to Water Storage, Conveyance, Pueblo Reservoir and
customers. ) g“d 'fxfﬂa"g.f " Reclamation reservoirs in the
. Special Use Permi : :

Three major federal actions by | 3. Fgunlain Valley Authority upper Arkansas _River Basin
Reclamation were analyzed in Administrative "Swap” moucing , Twin, Lakes,, snd

; Turquoise Lake. The use of

the FEIS: (1) entering into
excess capacity contracts with the Participants
for use of Fry-Ark facilities, (2) issuance of a
special use permit fo connect to Fry-Ark
facilities, (3) and an “administrative swap” of
Fountain Valley Authority (FVA) water
associated with SDS Project deliveries.
Reclamation is responsible for managing Fry-
Ark facilities, and is the lead agency for the
purposes of compliance with the National
Environmental Policy Act of 1969 (NEPA).
The U.S. Army Corps of Engineers, the U.S.
Environmental Protection Agency, U.S.
Bureau of Land Management, and the U.S.
Fish and Wildlife Service are cooperating
agencies.

The Fry-Ark Project is an existing water
supply project in Colorado, owned by the
United States, operated by Reclamation, and
authorized in 1962 to serve both agricultural
and municipal entities. The Fry-Ark Project

Fry-Ark facilities by entities other than
Reclamation for water storage or conveyance
requires a contract with Reclamation.

Pueblo West would participate in the proposed
SDS Project infrastructure only if Reclamation
selects an alternative that includes diverting
water from facilities associated with Pueblo
Reservoir. Pueblo West would construct its
new water intake and pump station at its
approved location on the Arkansas River
downstream of Pueblo Dam if Reclamation
selects an alternative that does not divert water
from facilities associated with Pueblo
Reservoir. Pueblo West has also requested
excess capacity storage in Pueblo Reservoir in
all Action Altematives (SDS Project
altenatives that require one or more of the
major federal actions analyzed in the FEIS).

The second federal action analyzed in the FEIS
is issuance of a special use permit or othet
agreement from Reclamation to connect the



SDS Project pipeline to Reclamation facilities.
Pueblo West would continue to maintain its
existing conveyance contract with Reclamation
to use the joint use manifold from Pueblo
Reservoir.

The third federal action analyzed in the FEIS is

consequences of the alternatives was released
for public review on February 29, 2008.
Public comments were received until June 13,
2008. Nearly 400 public comments raised a
variety of topics. Comments related to water
quality, dam safety, and the Western Slope, as

well as changes to the

alternatives prompted
Reclamation to release a

the approval of an

ailmlmstratlve trade | Firm yield is the highest water demand

(“swap™) of an equal | that can be continuously fulfilled based on

amount of capacity in the | historical hydrologic conditions. - The firm

Fountain Valley Authority | Yieid is the water demand fulfilled just prior

FVA) pipeline for | to the level that produces system
shortages.

capacity in the SDS
Project untreated water
pipeline  and  water
treatment plant. This trade

SMAPD is the average annual increase in
demand met for a project (such as SDS) at
a specified annual demand level. For the
purposes of this FEIS, SMAPD is always

Supplemental Information
Report after publication of
the  DEIS. The
Supplemental Information
Report was released for
public  review from
October 3, 2008 through
November 24, 2008. A

would allgw Fountain to evaluated at a demand level equal to the | total of 40 public
gse.a Pf’rlgl“;lz‘)f Colorado | 2045 demand from the Participants’ commEntsa WereRreccived
prings capacity In | Planning Demand Forecast. on the Supplemental

trade for Colorado

Information Report. An

Springs’ use of an equal
amount of Fountain’s capacity in the proposed
SDS Project.

In the FEIS, Reclamation identified the
Participants’ Proposed Action as the Agency
Preferred Alternative. - This Record of
Decision (ROD) describes the alternative
selected for implementation and the rationale
for that decision. It also describes the
alternatives considered in reaching ° the
decision, and identifies those measures that
will be taken to minimize environmental harm
from implementation of the selected alternative
in accordance with 40 CFR § 1502.2.

The NEPA Process

The FEIS and this ROD have been prepared in
accordance with the Council on Environmental
Quality’s (CEQ) NEPA regulations (40 CFR
1500-1508) and Department of the Interior
policies. The Draft Environmental Impact
Statement (DEIS) analyzing the environmental

FEIS, which addressed public comment on
both the DEIS and the SIR, was filed with the
Environmental Protection Agency (EPA)
(filing oumber FES 08-63) on December 12,
2008 and noticed by the EPA and Reclamation
in the Federal Register on December 19, 2008.
The decision documented in this ROD is based
on the FEIS and public comment received on
the FEIS.

In addition to NEPA, the Participants will need
to obtain several permits or approvals from
federal, state, and local agencies before
implementing the . SDS Project. = Major
permitting elements and consultation
requirements for the alternatives may include
but are not limited to:

e A Clean Water Act Section 404 permit
from the U.S. Army Corps of Engineers

s A Clean Water Act Section 401
certification and a Colorado Discharge
permit from the Colorado Department
of Public Health and Environment



¢ A National Historic Preservation Act
Section 106 review from the Advisory
Council on Historic Preservation

o A Section 7 consultation by the Fish
and Wildlife Service

e A 1041 land use change permit from
Pueblo or Chaffee county

e Land use approval from El Paso and/or
Fremont county

e Special use permit or similar
authorization from Fort Carson and/or
Bureau of Land Management

o A Coordination Act Report pursuant to
the Fish and Wildlife Coordination Act
of 1958

Alternatives Considered in
Detail

The alternatives considered in detail are briefly
summarized as follows (see Table 1).

No Action Alternative
(Alternative 1)

Security would expand ground water use.
Colorado Springs would use Denver Basin
ground water, Fountain would expand its
Fountain Creek alluvial well field, and
Security would acquire additional water rights
in the Widefield Aquifer. No Action would not
require a major federal action by Reclamation;
therefore, the Participants would not use
excess capacity storage contracts. Colorado
Springs would construct a new untreated water
intake from the Arkansas River at the Colorado
115 crossing near Florence. Due to
requirements in existing water rights decrees,
exchanges would be made from Fountain
Creck to the upper Arkansas River Basin.
Exchanges would be primarily diverted by the
existing Ark-Otero untreated water intake near
Buena Vista, which would be upgraded as part
of the alternative. The Highway 115 untreated
water intake would be supplied through
releases from upper Arkansas River Basin
storage reservoirs. An extension pipeline
would be constructed from the existing FVA
pipeline petmitting both the SDS Project and
FVA water to be

NEPA  requires  No The seven alternatives are:

« No Action Alternative (Alternative 1)

» Participants' Proposed Action (Alternative 2)
» Wetland Altemnative (Altemative 3)

¢ Arkansas River Alternative (Alternative 4)

s Fountain Creek Alternative (Alternative 5)

» Downsfream Intake Alternative (Alternative 6)
« Highway 115 Altemative (Alternative 7)
Alternatives 2 through 7 are referred fo as the

Action to be
considered in an EIS
and represents the
most likely future in
the absence of a major
federal action by
Reclamation. It serves
as a benchmark against
which effects of the
other alternatives are
compared.

. “Action Alternatives”
This alternative would

delivered to the proposed
Jimmy Camp Creek
Reservoir through the
new unfreated water
pipeline. From the
reservoir, water would
be treated and distributed
to customers. A portion
of Colorado Springs’
reusable return flows
would be stored in the
proposed Williams
Creek Reservoir prior to

not incorporate

regional sharing of facilities. Each Project
Participant would meet projected demands by
independently developing other water supplies
that would not require long-term contracts with

" Reclamation. Colorado Springs, Fountain, and

exchange down Fountain Creck. Pueblo West
would meet projected future water demand by
implementing the 18-mgd (million gallons per
day) intake on the Arkansas River near Pueblo
Reservoir, which was previously approved by
Reclamation in 2003.



Table 1. Summary of Alternatives Components.

Terminal Storage
Regulating | Untreated Water | Untreated Water and Water Return Flow Storage
Alternative Storage Intake Alignment Treatment Plant’ and Conveyance
Colorado | None Arkansas River at | Ground Water Jimmy Camp Creek | Williams Creek
Springs Lester & Atiebery: | Collection System | Reservoir, Reservoir, Chilcotte
Ditch, FVA supply, | Colorado 115 Conventional Water | Ditch In and Williams
Denver Basin Alignment Treatment Plant Creek Return Flow
c Ground Water, FVA Extension Conveyance Pipeline
% and Ark-Otero Pipeline Out
< _Improvements
2 | Fountain None Fountain Creek Ground water No Storage, None
o Alluvial Well fleld | Collection System | Expansion of Existing
Q Expansion Expansion {planned) Water
= Treatment Plant
€ | Security None Widefleld Aquifer | Existing Existing (disinfection | None
= Wells (agricultural . only)
< to municipal
transfer)
Pueblo None Arkansas River Pipeline to Existing None
West Downstream of Existing River
Puablo Reservoir | Pump Station _
Altemative 2: Pueblo Joint Use Manifold | Westem Upper Wiiliams Williams Cresk
Participants’ Reservoir and/or Pueblo Alignment, Creek Reservoir, Reservoir, Chilcotte
Proposed Dam North Outlet | Including Conventional Water Ditch In and Williams
Action Works Conveyance to Treatment Plant Creek Retumn Flow
Pueblo West Conveyance Pipeline
Qut
Altamative 3: Pueblo Joint Usa Manifold | Western Upper Willlams No Reservoir, Retum
Wetiand -| Reservoir and/or Pueblo Alignment, Creek Reservoir, Flow Pipeline to
Altemative Dam North Outlet | including Conventional Water | Arkansas River Near
Works Conveyance to Treatment Pfant Highway 115
Pueblo West
Altemative 4: Pueblo Arkansas River Eastern Jimmy Camp Creek No Reservoir, Retumn
Arkansas River | Reservoir Upstream of Alignment, Reservoir, Flow Pipeline to
Alternative Fountain Creek excluding Canventional Water | Arkansas River Near
Conveyance to Treatment Plant Highway 115
Pueblo West - __onl
Alternative 5: Pueblo Joint Use Manifold | Westem Jimmy Camp Creek | Willlams Creek .
Fountain Creek | Reservoir | and/or Pueblo Alignment, Reservoir, Reservoir, Chilcotte
Alternative Dam North Outlet | including Conventional Water | Ditch and Pipeline in
Works Conveyance to Treatment Plant and Return Flow
Puseblo West Pipeline to the
confluence of Fountain
Creek and the
: Arkansas River Qut
Alternative 6: Pueblo . Arkansas River Eastem Jimmy Camp Creek | Williams Creek
Downstream Reservoir | Downstream of Alignment, Reservoir, Reservoir, Chilcotte
Intake Fountain Creek Excluding Conventional and Diteh In and Williams
Altemative Conveyance to Advanced® Water Creek Return Flow
Pueblo West Treatment Plant Conveyance Pipeline
Out
Alternative 7: Pueblo Arkansas River at | Colorado 115 Jimmy Camp Creek | Williams Creek
Highway 115 Reservoir Lester & Attebery | Alignment, Reservoir, Reservoir, Chilcotte
Alternative Ditch, FVA Excluding Conventional Water | Ditch In and Williams
Supply, and Ark- | Conveyance to Treatment Plant Creek Return Flow
Otero Pueblo West Conveyance Pipeline
Improvements FVA Extension Qut
Pipeline

t Treated water alignments are not included in this table and would be constructed as proposed by the Participants.
*  Advanced treatment In this altemative includes a reverse osmosis process.



Participants’ Proposed Action
(Alternative 2)

The Participants’ Proposed Action is the
Participants’ proposal to construct and operate
the SDS Project. Untreated water would be
stored in Pueblo Reservoir and diverted from
Pueblo Dam. This water would be conveyed
through a new pipeline and pump stations to
the proposed Upper Williams Creek Reservoir,
treated, and distributed to the Participants’
customers. A portion of Colorado Springs’
reusable return flows would be stored in the
proposed Williams Creek Reservoir prior to
exchange down Fountain Creek. Regulating
storage in Pueblo Reservoir would be through
one or more long-term excess capacity storage
contracts with Reclamation. These contracts
would allow the Participants to store non Fry-
Ark Project water in existing Fry-Ark storage
space when excess space is available. Water
stored in this excess space would be subject to
spill from the reservoir according to existing
spill priorities. All Action Alternatives include
one or more long-term excess capacity
contracts.

Wetland Alternative (Alternative 3)

The Wetland Alternative would address
scoping issues about minimizing wetland
impacts, The Wetland Altemative would
disturb the least amount of wetlands by using
the terminal storage reservoir site with the
fewest wetlands and eliminating the need for
the return flow reservoir by using a return flow
pipeline. Untreated water would be stored in
Pueblo Reservoir and diverted from Pucblo
Dam. This water would be conveyed through
a new pipeline and pump stations to the
proposed Upper Williams Creek Reservoir,
treated, and distributed to the Participants’
customers. Colorado Springs’ reusable return
flows would be piped from its existing
wastewater treatment plants to the Arkansas

River near Colorado 115. By conveying
Colorado Springs’ reusable return flows to a
location upstream of Pueblo Reservoir, this
alternative avoids the need for a new retum
flow reservoir such as the proposed Williams
Creek Reservoir.

Arkansas River Alternative

(Alternative 4)

The Arkansas River Alternative would address
scoping issues about maximizing low flows in
the Arkansas River through the City of Pueblo,
minimizing water quality effects on the lower
Arkansas River, and minimizing the total
surface acres disturbed. Stream flow in the
Arkansas River through Pueblo would be
maximized by diverting water from the
Arkansas River downstream of Pueblo, and
returning treated return flows to the Arkansas
River upstream of Pueblo. Untreated water
would be stored in Pueblo Reservoir, released
to the Arkansas River from the dam, and -
diverted from the Arkansas River upstream of
Fountain Creek. @ This water would be
conveyed through a new pipeline and pump
stations to the proposed Jimmy Camp Creek
Reservoir, treated, and distributed to the
Participants® customers. Colorado Springs’
reusable return flows would be piped from its
existing wastewater treatment plants to the
Arkansas River near Colorado 115. Pueblo
West would not participate in SDS Project
infrastructure if this alternative were chosen.

Fountain Creek Alternative

(Alternative 5)

The Fountain Creek Alternative is designed to
address significant issues concerning potential
effects of return flows on Fountain Creek
erosion, sedimentation, and water quality.
Untreated water would be stored in Pueblo
Reservoir and diverted from Pueblo Dam.
This water would be conveyed to the proposed



Jimmy Camp Creek Reservoir, treated, and
distributed to the Participants’ customers.
Colorado Springs’ reusable return flows would
be stored in the proposed Williams Creek
Reservoir. Water delivered to the Arkansas
River for exchanges would be conveyed in a
new pipeline to the mouth of Fountain Creek,
instead of in Fountain Creek.

Downstream Intake Alternative
(Alternative 6)

The Downstream Intake Alternative addresses
public interest in an alternative that uses an
untreated water intake downstream of Fountain
Creck. Untreated water would be stored in
Pueblo Reservoir, released from the dam, and
then diverted from the Arkansas River
downstream of Fountain Creek. This water
would be conveyed through a new pipeline and
pump stations to the proposed Jimmy Camp
Creck Reservoir, treated, and distributed to the
Participants’ customers. The water treatment
plant would include advanced treatment and
would require partial (50 percent) reverse
osmosis to provide acceptable water quality to
the Participants’ customers. Colorado Springs’
reusable return flows would be stored in the
proposed Williams Creek Reservoir prior to
exchange down Fountain Creek. Pueblo West
would not participate in SDS Project
infrastructure if this alfernative were chosen.

Highway 115 Alternative (Alternative 7)

The Highway 115 Alternative would address
public and Participant interest in an alternative
that uses the Colorado 115 corridor for water
conveyance and includes an excess capacity
storage contract. As with the No Action
Alternative, a new untreated water intake from
the Arkansas River would be constructed at the
Colorado 115 crossing near Florence.
Colorado Springs’ reusable return flows would
be stored in the proposed Williams Creek

Reservoir prior to exchange releases down
Fountain Creek. Exchanges would be made
from Fountain Creek and Pueblo Reservoir to
the upper Arkansas River Basin, and would be
primarily diverted by the Ark-Otero untreated
water intake. Excess exchanges would be
stored in the upper Arkansas River Basin
storage facilities or in Pueblo Reservoir
regulating storage. The Highway 115
untreated water intake would be supplied by
releases from upper Arkansas River Basin
storage. An extension pipeline would be
constructed from the existing Fountain Valley
Authority pipeline, and would help increase
system flexibility for Colorado Springs by
permitting FVA water to be delivered to
Jimmy Camp Creek Reservoir through the new
untreated water pipeline. Pueblo West would
not participate in SDS Project infrastructure if
this alternative were chosen. :

The Decision

Based on the analyses contained in the FEIS
including the information summarized in Table
24 (Summary of direct and indirect effects) in
the FEIS, public comments received on the
DEIS and Supplemental Information Report,
and consideration of comments received on the
FEIS, the Great Plains Regional Director has
decided to sclect the Participants’ Proposed

Action for implementation. .

This decision allows the following Federal
actions to be approved by Reclamation to
implement construction and operation of the
Participants’ Proposed Action:

¢ Execution of up-to-40-year contracts
‘ between Reclamation and the Project
Participants for use of the Eastern
Slope System of the Fry-Ark Project in
Colorado for storage, conveyance and
exchange



O

e Issuance of a special use permit or
other agreement from Reclamation to
the Participants allowing connection of
the SDS Project pipeline to
Reclamation facilities

e Approval of an administrative trade
(“swap”’) between Colorado Springs
and Fountain of an equal amount of
capacity in the FVA pipeline for
capacity in the SDS Project untreated
water pipeline and water treatment
plant

‘Approval of these Federal actions by

Reclamation will allow the Project Participants
to proceed with construction and operation of
the selected alternative in a manner that is
consistent with those actions as described and
evaluated in the FEIS.

Basis for Selection of the Agency
Preferred Alternative for
Implementation

The FEIS describes the environmental effects
of the alternatives analyzed in detail. This
ROD selects the Agency Preferred Alternative
for implementation. That decision is based on
how well the alternatives addressed the
significant issues identified during scoping, the
environmental effects of the alternatives, and
other technical factors, including economic and
engineering considerations.

The environmental and technical evaluations
performed as part of the FEIS indicate that all
six of the Action Altemnatives considered in
detail are reasonable. Reclamation compared
all of the alternatives in terms of how well they
addressed the ten public scoping issues and
other relevant environmental and non-
environmental issues identified by
Reclamation during the FEIS process,
including energy use and estimated costs.
Based upon these considerations, Reclamation

identified the Participants’ Proposed Action as
the Agency Preferred Alternative in the FEIS.

All  alternatives would have adverse
environmental effects.  The Participants’
Proposed Action would result in similar or
fewer environmental effects when compared to
the other alternatives.  Additionally, this
alternative would have the lowest total project
cost and lowest energy use requirements,
resulting in the lowest greenhouse gas
emissions, of any Action Alternative. All of
the Action Altematives were developed to
address specific environmental issues or meet
public interest objectives. However, the other
alternatives would have adverse environmental
effects on other resources, would have a higher
total cost, and would require at least as much
or substantially more energy than the
Participants’ Proposed Action. There would -
be no impacts to Indian trust assets (ITA) and
no unresolved ITA issues.

Environmentally Preferred Alternative

The CEQ regulations require the ROD to
identify one or more environmentally preferred
alternative. The environmentally preferred
alternative is the alternative(s) that causes the
least damage to the biological and physical
environment and best protects, preserves, and
enhances historic, cultural, and natural
resources. Because it will cause the least
damage to the biological and physical
environment, Reclamation has determined that
the - Participants’ Proposed Action is the
environmentally preferred alternative.

Summary of Comments on
the FEIS

Two letters containing comments on the FEIS
were received during the 30-day waiting
period. Comments were considered
substantive if they:



e Question, with reasonable basis, the
accuracy of the information in the
document

e Question, with reasonable basis, the
adequacy of the environmental analysis

s Present reasonable alternatives other than
those presented in the EIS

e (Cause changes or revisions in the
alternatives

e Provide new or additional information
relevant to the analysis

The first comment letter was from Mr. Dave
Miller, President of the Natural Energy
Resources Company. His comments are
briefly summarized with Reclamation’s
responses as follows:

1. Mr. Miller was concermned that
transmountain diversion alternatives that
would convey water from the Gunnison
River Basin and Aspinall Unit reservoirs to
the Arkansas River or South Platte River
basins, including the proposed Central
Colorado Project, were not considered in
the FEIS. He suggested two options for
delivering the Gunnison River
transmountain water to Colorado Springs
and provided a citation to. additional
information on the intemet. Both options
included construction of an up-to-1.2
million acre-foot reservoir in the Gunnison
River Basin and a 42-mile-long pipeline
from the Gunnison River Basin to the
South Platte River Basin. Pipelines to
other river basins as well as power
generation facilities were also included.
The first option included construction of a
new pipeline originating in the upper South
Platte River Basin and traversing South
Park, Colorado to Colorado Springs. The
second option was construction of a new
diversion upstream of Cheeseman
Reservoir in the South Platte River Basin
and a pipeline to the divide between the

South Platte and Arkansas River basins
near Monument, Colorado. In the second
option water would presumably be
conveyed in the South Platte River toward
Cheeseman Reservoir, diverted, and then
delivered to Colorado Springs by
conveying it in Monument Creek.

Reclamation did consider potential

" alternatives involving a transmountain

diversion from the Gunnison River Basin,
including the proposed Central Colorado
Project, in its alternatives analysis and the
FEIS (please refer to page 92 of the FEIS
and comment responses 2300 and 3181 in
Appendix B of the FEIS).  These
alternatives were dismissed from detailed
evaluation due to substantial logistical,
technical, or environmental deficiencies,
less favorable environmental
characteristics, and purpose and need
criteria, with cost issues also identified
(refer to page 87 of Reclamation’s 2006
Alternatives  Analysis for additional
details).

. Mr. Miller suggested that Reclamation did

not consider and respond its prior
comments, which included descriptions of
benefits of the proposed Central Colorado
Project.

Reclamation reviewed all comments on the
DEIS and Supplemental Information
Report, including those submitted by the
commenter, and provided a response to
each substantive comment (please refer to
FEIS Appendix B and C). The
commenter’s previous comments contained
eight substantive issues (refer to FEIS
Appendix B, page B-241), all of which
were addressed in the FEIS.

. Mr. Miller requested investigations of

alleged state and federal policy violations
and oversights that lead to the seven



alternatives that were retained for detailed
evaluation in the EIS.

Reclamation prepared the EIS and
supporting documents in compliance with
applicable laws, regulations, and policies
(refer to comment responses 3020, 5000,
and 5200 in FEIS Appendix B and 5000 in
FEIS Appendix C).

. Mr. Miller suggested that the process for

determining the scope of the SDS Project
(presumably meaning the range of
alternatives) used by Colorado Springs
prior to and during preparation of the EIS
was fatally flawed and should have been
challenged by Reclamation.

Reclamation was not directly involved in
alternatives evaluations that Colorado
Springs performed prior to Reclamation’s
preparation of the EIS. During preparation
of the EIS, Reclamation used the purpose
and need for the proposed SDS Project and
an array of logistical, technical, and
environmental screening criteria to define a
full range of reasonable alternatives for
detailed evaluation in the EIS (refer to
Reclamation’s 2006 Alternatives Analysis
report, Section 2.3 of the FEIS, and
responses to comments 31-1, 1002, 1010,
1011, 1012, 2001, and 2003 in FEIS
Appendix B). -

. Mr. Miller suggested that the FEIS did not

include a long-term analysis of carbon
footprint and pumping costs for the life of
the project.

Estimated carbon emissions at 2046 water
demand (highest emission scenario) were
provided in Section 3.24.5 of the FEIS.
Operational costs associated with pumping
requirements of each alternative were
considered in Reclamation’s alternatives
screening process (refer to Chapter 2 of the
FEIS and comment response 2001 in FEIS

Appendix B) and in the alternatives effects
analyses (refer to Sections 3.15 and 3.16 of
the FEIS and comment response 2011 in
FEIS Appendix B). Operational costs,
including pumping, for all seven
alternatives were evaluated for the 40-year
life of the contracts requested by the
Project Participants.

. Mr. Miller suggested that stabilization of

Pueblo Dam and enlargement of Pueblo
Reservoir should be included in the cost of
the SDS Project alternatives.

Pueblo Dam (or Pueblo Reservoir) is
identified as an existing facility in the FEIS
and Action Alternatives for the SDS
Project would use only existing storage
space in the existing conservation pool of
this facility. Moreover, Reclamation’s

~ facilities must be operated and maintained

safely, in order to protect our nation’s
security, economy, and environment.
Reclamation ensures safety through
inspections for safety deficiencies, analyses
that use current technologies and designs,
and corrective actions if needed based on
current engineering practices. Costs to
fund Reclamation’s Dam Safety Program
are provided by appropriations from
Congress, and are not directly passed onto
Project Participants (refer to comment
responses 2011 and 3326 in FEIS
Appendix B).

None of the SDS Project alternatives
include enlargement of Pueblo Reservoir as
a project component. Enlargement of
Pueblo Reservoir is not needed to fulfill the
project’s purpose or needs (refer to
comment response 2004 in FEIS Appendix
B).

. Mr. Miller requested a stay of the SDS

Record of Decision pending analysis of the



alternatives and completion of the policy
investigations described above.

Reclamation considered this request and
determined that the alternatives suggested
by the commenter were given appropriate
consideration in the FEIS and supporting
documents and that the suggested
investigations are not  warranted.
Consequently, a stay of the Record of
Decision is not necessary.

The second comments letter was received form
the Environmental Protection Agency (EPA)-
Region 8 and is summarized as follows:

The EPA commented that in general the FEIS
was largely responsive to the issues it raised in
its comments on the DEIS and SIR. EPA
believes SDS is more environmentally
protective as a result and commends
Reclamation for addressing EPA’s comments
and concerns. EPA commends Reclamation
for conducting additional water quality
analysis for the FEIS and working to resolve
differences on a range of other issues. EPA is
very pleased to see that the “Modified
Proposed Action” is the Agency-Preferred
Alternative. EPA believes the FEIS is largely
responsive to the issues it raised in its
comments on the DEIS and SIR.

EPA expressed two areas of continuing
concern. First, it has some remaining concerns
about the project’s impact on water quality;
however, EPA is pleased with the addition of
Section 5.0 in the FEIS Environmental
Commitments. EPA supports implementation
of water quality monitoring when construction
begins to allow three years of baseline data to
be collected before SDS becomes operational.
EPA believes the water quality monitoring
program is appropriate and will help ensure
that any potential problems that SDS causes
would be addressed in an effective and timely
manner.
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Second, EPA remains concerned about indirect
impacts from induced growth on increased
flows to Fountain Creek resulting from SDS
have not been sufficiently addressed in the
FEIS. EPA believes there should be a
commitment that stormwater Best
Management Practices be implemented for
future growth in Colorado Springs.

Reclamation’s view is that growth is not a
direct or indirect effect of the proposed SDS
Project, and effects associated with growth are
disclosed within the cumulative effects Section
of the FEIS. As disclosed in the FEIS, there
will be minor increases in peak flows and
floodplains for Fountain Creek. Average
simulated stream flows on Fountain Creek at
Pueblo change from 249 cubic feet per second
(cfs) for the No Action Alternative to 253 cfs
with the Participants Proposed Action. That is
an increase of 4 cfs, and represents an increase
of 2%. As aresult, no commitments are
proposed in the ROD to mitigate the effects on
peak flows or floodplains on Fountain Creek.

The City of Colorado Springs Stormwater
Enterprise is described as a reasonably

- foreseeable action on page 125 of the DEIS.

As part of their stormwater discharge permit,
the City of Colorado Springs is responsible for
constructing capital stormwater projects and
regulating stormwater infrastructure on private
property necessary for managing water
quantity and quality. These activities will
occur no matter what alternative is constructed
for the SDS project, and are not considered as
mitigation for SDS.

Public comments on the FEIS were considered
but did not result in changes to the proposed
action or in the selection of the Preferred
Alternative, '



Environmental Commitments

This section summarizes the environmental
commitments that will be incorporated into the
selected alternative. These commitments will
be fully incorporated into all final design and
project implementation activities. Reclamation
will ensure that these measures are
implemented through terms and conditions of
any long-term contract between Reclamation
and the Participants. Such contracts will, at a
minimum, include a requirement for the
Project Participants to submit to Reclamation
an annual compliance report that certifies
progress in successfully implementing these
commitments in a timely manner as prescribed
in this ROD and any contracts. All practicable
means to avoid or minimize environmental
harm from the selected alternative have been
considered and adopted. The environmental
commitments and mitigation measures in this
section of the ROD are intended to avoid
and/or minimize any environmental harm.

The Participants must obtain other significant
Federal, State and local permits, approvals, and
agreements for the SDS Project.  These
permits, approvals, and agreements may
include, as examples, a Section 404 permit
under the Clean Water Act, a 1041 permit from
Pueblo County, and consultation with the
Colorado Division of Wildlife (CDOW) and
the Colorado Water Conservation Board.
These permits, approvals, and agreements may
trigger other environmental compliance
requirements by Federal agencies which would
also include significant environmental
commitments (mitigation) to be undertaken by
Participants as part of the SDS Project.

Comprehensive monitoring of the
implementation of Particip