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Colorado Springs Utilities

It's how we're all connected

September 30, 2011

HCP Constructors, Inc.

Attn: Mr. John Bowen, President
1850 E. Platteville Boulevard
Pueblo West, CO 81007

Re: Raw Water Transmission Pipeline Construction Services for Segment S1

Subject: LIMITED NOTICE TO PROCEED - Agreement No. 201112505

Dear Mr. Bowen:

Colorado Springs Utilities (UTILITIES), having received and executed the above contract,
hereby authorizes HCP Constructors, Inc. to proceed with furnishing all labor and services as
required for pre-construction activities enumerated in this limited notice to proceed effective
September 30, 2011. This limited notice to proceed shall constitute the notice to proceed that is
due within thirty (30) days after the effective date described in paragraph 2.02 of the General
Conditions.

This limited notice to proceed authorizes HCP Constructors, Inc. to proceed with all necessary
pre-construction activities prior to the commencement of any construction. These tasks by HCP
Constructors, Inc. are expected to include, but are not limited to, the following tasks:

Coordination of pre-mobilization and pre-construction activities, including: required
pre-mobilization readiness review and pre-construction meetings, permitting, submittal
preparation, and submittal processing;

Preparation of all required submittals for the Union Pacific Railroad (UPRR) crossing,
including but not limited to, the Tunneling Work Plan in accordance with Specification
Section 31 71 31 1.03 B.1, Tunnel Excavation; Carrier Pipe Installation Plan in
accordance with Specification Section 31 60 00 1.03 B, Installation of Carrier Pipe in
Excavation Support; Backfill Grouting Plan in accordance with Specification Section 02
24 32 1.03 A.2, Backfill Grouting; Settlement Monitoring Plan in accordance with
Specification Section 02 44 00 3.04 A, Settlement Monitoring; and Safety Plan and
Emergency Response Plan in accordance with Specification Section 31 60 00 1.03 A.1
and A.2, Installation of Carrier Pipe in Excavation Support;

Preparation of all submittals and shop drawings to facilitate purchase and manufacture
of pipe and other long-lead time items as approved in writing by UTILITIES’ Task
Manager;

Proceed with fabrication and manufacture of long lead items to the accepted submittals
and shop drawings for pipe and valve products;

Preparation of preliminary progress schedule, in accordance with Specification Section
01 32 16, preliminary schedule of shop drawing and sample submittals, preliminary
schedule of values, and preliminary cash flow projection, as required by paragraphs 2.04
and 2.06 of the General Conditions;

121 South Tejon Street, Suite 200
P.O. Box 1103, Mail Code 920
Colorado Springs, CO 80947-0920

Phone 719-668-3862
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Submission of any identified value engineering cost proposals;

Completion of pre-construction photographic and video documentation after land
agreements are completed and property owner notifications are delivered, in accordance
with Specification Section 01 32 34;

Submission of all documents required by paragraph 2.04 and 2.05 of the General
Conditions;

Acquisition of all required environmental and other permits for the project as required by
paragraph 2.04 of the General Conditions and in accordance with Specification Section
01 41 26;

Confirmation of any amendments to the proposed BMP’s; and

Confirmation of any field office or staging requirements.

The following submittal timelines are incorporated into the issuance of this limited notice to
proceed:

The Tunneling Work Plan submittal discussed above and tunneling work schedule is
required to be submitted to the UTILITIES’ Task Manager or its designee within fourteen
(14) days of issuance of this limited notice to proceed per Section 31 71 31 9 1.03 A and
1.03 B of the construction documents specifications;

The Preliminary Progress Schedule is required to be submitted no later than ten (10)
business days after issuance of this limited notice to proceed per Section 01 32 16, Part
7.A of the construction documents specifications;

Crossing Plans associated with the Fountain Valley Authority (FVA) water lines are
required to be submitted to the UTILITIES’ Task Manager or its designee within thirty
(30) days of issuance of this limited notice to proceed per Section 01 31 13 9 1.03
A.3.a.1 of the construction documents specifications;

The Contractor Quality Control (CQC) Plan is required to be submitted to the UTILITIES’
Task Manager or its designee within thirty (30) days of issuance of this limited notice to
proceed per Section 01 45 16.13 Paragraph 1.03 A.1 of the construction documents
specifications; and :

The Shaft Riser submittals associated with the UPRR tunneled crossing are required to
be submitted to UTILITIES’ Task Manager or its designee within sixty (60) days of
issuance of this limited notice to proceed per Section 31 75 28 Paragraph 1.03 A of the
construction documents specifications. Note that submittals associated with the Shaft
Riser may be required within a shorter duration if requested by UPRR for completion of
the permitting process.

In addition, HCP Constructors, Inc. may begin to prepare the following environmental controls
submittals in accordance with the construction documents specifications as part of this limited

notice to proceed:

Environmental Constraints Plan

Water Control Plan

Fugitive Dust Control Plan

Noise Control Plan

Construction Work Limit Maintenance Plan

Sustainable Construction Plan

Spill Contingency and Response Plan or SPCC Plan (whichever is applicable)
Work Area Plan

Hazardous Materials Management Plan



All preparatory work facilitates the commencement of construction without commencing
mobilization in the field prior to the issuance of the full notice to proceed. UTILITIES will issue a
full notice to proceed upon completion of pre-construction and permitting requirements with a
Substantial Completion date of November 29, 2012.

Mr. Jed Chambers has been designated UTILITIES’ Task Manager responsible for the activities
involving this contract. Please contact Mr. Chambers by phone at (719) 668-9058 or by email at
ichambers @csu.org with the activities regarding this Limited Notice to Proceed.

HCP Constructors, Inc. shall not proceed with the remaining labor and services as identified in
the Agreement Documents until such time as UTILITIES issues the full notice to proceed.
Should you have any contractual questions, | can be reached at (719) 668-8081. UTILITIES
looks forward to our mutual success on this contract.

Procurerrient & Contract Services
Colorado Springs Utilities

Phone: (719) 668-8081

Fax: (719) 668-3867

amwatson @csu.org
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ADDENDUM NO. 001

Date: August 11, 2011

To: All Solicitation Respondents

From: Amy M. Watson, J.D., Colorado Springs Utilities

Project: RFP-AW-92015 Southern Delivery System (SDS) Raw Water Transmission

Pipeline Construction Services for Segment S1

This is a seven (7) page addendum. Contact Amy Watson at (719) 668-8081 if you do not
receive this addendum in its entirety.

Colorado Springs Utilities (UTILITIES) is issuing this Addendum 001 to answer questions and
provide additional information concerning RFP-AW-92015 Southern Delivery System (SDS)
Raw Water Transmission Pipeline Construction Services for Segment S1. The following
documents are provided with this Addendum 001.

Bidders Library:

- Draft Union Pacific Railroad (UPRR) Pipeline Crossing Agreement - The Draft
UPRR Pipeline Crossing Agreement is included in the bidder's library. Be
responsible to be familiar with the terms and conditions and other requirements
included in the draft agreement language. Note that any final changes to the draft
agreement will not affect the contractor requirements outlined in the draft
agreement.

- Environmental Constraints Map

Revised Specification 31 23 16.27

Revised Specification 01 64 00 Supplements

Revised Drawings listed in Section C, Drawings of this Addendum
Pre-Bid Attendee List

A. SPECIFICATIONS
1. Specification Value Engineering, Section 01 24 13, DELETE Subparagraph 1.04.A.3.

2. Specification Project Coordination, Section 01 31 13, REPLACE Subparagraph 1.01.A.2
as follows:

“Submit utility crossing plans to the CONSTRUCTION MANAGER specific to the Fountain
Valley Authority (FVA) water line crossings. This plan will be provided to the Bureau of
Reclamation by UTILITIES for review and acceptance.”

3. Specification Project Coordination, Section 01 31 13, REPLACE Subparagraph 1.01. A4
as follows:
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“Submit utility crossing plans to the CONSTRUCTION MANAGER specific to the Pueblo
West water line replacement. This plan will be provided to Pueblo West Metropolitan
District by UTILITIES.”

4. Specification Permits, Section 01 41 26, REPLACE Paragraph 1.02.D as follows:

“Known Permits to be Initiated and Obtained by CONTRACTOR:

Permitting
Authority Permit Name Permittee
Special Work Permit CONTRACTOR
Bureau of
Reclamation
CDOT Transport Pe‘rmit (for heavy / CONTRACTOR
wide loads) (if required)
CDOT Temporary State Highway CONTRACTOR
Access Permit (if required)
Construction Dewatering CONTRACTOR
CDPHE General Permit
CDPHE General Permit for Hydrostatic CONTRACTOR

Testing of Pipefines, Tanks, and

Similar Vessels

CDPHE Air Pollution Emission Notice CONTRACTOR
(APEN) and Land Development

General Permit

Demolition Permit (if required) CONTRACTOR

Asbestos Abatement Permit (if CONTRACTOR
required)
Demolition Permit (if required) CONTRACTOR

CDPHE
CDPHE

Pueblo County Health

Department
Pueblo Count Traffic Control Plan Submittai CONTRACTOR
y and Review

Pueblo West Metro Potholing Permit CONTRACTOR
District
Colorado Division of Notice of Intent (to drill CONTRACTOR
Water Resources dewatering wells, if required)

i i i Right-of-Entry Agreement (if CONTRACTOR”
Union Pacific Railroad required)

5. Specification Permits, Section 01 41 26, REPLACE Paragraph 1.03.E as follows:

“Known Permits and/or Agreements to be Obtained by UTILITIES:
Permit Name Permittee

Permitting Authority

Fountain Valley Authority Pipeline | UTILITIES
Easement Letter of Consent
299/Special Use Permit UTILITIES

Staging Area Plan UTILITIES

Bureau of Reclamation

Bureau of Reclamation

Pueblo County
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10.

11.

12.
13.

Permitting Authority Permit Name Permittee
Pueblo County Haul Route Plan UTILITIES
Pueblo County Roadway Access Permit UTILITIES
Pueblo County ROW Excavation Permit UTILITIES

. . . Pipeline Crossing License UTILITIES
Union Pacific Railroad Agreement & RPL Insurance

Union Pacific Railroad Wireline Crossing License UTILITIES”
Ag:eement & RPL Insurance

Specification Temporary Stormwater Pollution, Erosion, and Sediment Control, Section
01 57 22, DELETE Subparagraph 1.02.A.1.

Specification Temporary Stormwater Pollution, Erosion, and Sediment Control, Section
01 57 22, DELETE Paragraph 3.01.E.

Specification Mobilization, Section 01 71 13, REPLACE Paragraph 1.01.B as follows:
“Set up Field Office as specified in Section 01 52 00, Construction Facilities.”
Specification Mobilization, Section 01 71 13, REPLACE Paragraph 1.01.D as follows:

“Provide onsite telephone line.”

Specification Tunneled Crossings, Section 02 40 00, REPLACE Paragraph 1.04.D as
follows:

“Do not propose or utilize other tunneling method or excavation support without written
permission from UTILITIES. Alternative tunneling methods shall install excavation support
that meets UPRR requirements and meets the intent of the allowable tunneling method.
Demonstrate that the proposed alternative tunneling method is technically feasible and
will not result in additional settlement. Submit three examples of crossings of similar
lengths and in similar soil or rock conditions where the proposed alternative was
successfully completed. The alternative tunneling method description must be signed and
sealed by a Professional Engineer registered in the State of Colorado, who attests to the
suitability of the method and the degree to which it meets the above-described intent of
the allowable tunneling method. For alternative tunneling method, obtain UPRR approval
for alternative tunneling method and be responsible for cost and schedule impacts.”

Specification Demolition of Structures and Removal or Crossing of Asbestos Cement
Pipe, Section 02 41 00, REPLACE Paragraph 1.06.C as follows:

“Sequencing and Constraints: As specified in Section 01 31 13, Project Coordination.”
Specification Blasting Controls, Section 31 23 16.27, REPLACE in its entirety.

Specification Tunnel Excavation, 31 71 31, REPLACE Subparagraph 1.03.B.1.a as
follows:
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“Submit Tunneling Work Plan to UTILITIES within 14 days of issuance of Notice to
Proceed. For tunneling and underground work within UPRR easement, develop
Tunneling Work Plans and associated plans to be submitted in conjunction with the
Tunneling Work Plan as specified. Develop these plans in accordance with UPRR
requirements, permit requirements, and applicable specifications. After UTILITIES’ review
and acceptance of plans, UTILITIES shall submit plans to UPRR for approval. Do not
commence tunneling or other underground work within the UPRR easement until
approval from UPRR is received.”

14. Specification Owner-Furnished Products, 01 64 00, Supplement Appendix A — Statement
of Work, REPLACE Section 01 11 00, REPLACE table in Paragraph 1.01.B with the
following:

Contract
Segment Segment Segment
Valve S1 S3 S4A
6-inch Class 350 BFV 2
8-inch Class 175 BFV 4 2
8-/nqh Class 175 BFV, Buried 1
Service
8-inch Class 350 BFV 4
10-inch Class 175 BFV 3 10
12-inch Class 175 BFV 11 17
12-inch Class 325 BFV
12-inch Class 350 BFV 2
16-inch Class 175 BFV, Buried 2
Service

15. Specification Owner-Furnished Products, 01 64 00, Supplement Documents for the
Purchase of DeZurik High Pressure Butterfly Valves, Volume 1 of 1:

1. Specification Painting, Section 09 90 4, REPLACE Paragraph 3.09.B as follows:
B. System No 1 Submerged metal: Use on the following items or areas:

1. Carbon steel valves
2. Valve actuators

2. Specification High Pressure Butterfly Valves, Section 40 27 02,

a. REPLACE Paragraph 2.03.A with the following:
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A. Butterfly Valves:

1. Provide high pressure, lugged butterfly valves according to the schedule
below. There are no “or equal” or substitutions for the named manufacturer
allowed.

2. Flanges for Class 175 shall be raised-face, ASME B16.5 Class 150.

3. Flanges for Class 325 and Class 350 shall be raised-face, ASME B16.5
Class 300.

4. Short body type with raised-face, flanged ends.

5. Type 316 stainless steel body (ASTM A351) for buried service, carbon
steel (ASTM A216) body for non-buried service, Type 316 stainless steel disc
edge, Type 316 stainless steel shaft, Buna-N rubber seat bonded or molded
in body only, self-adjusting V-type multi-ring seals.

6. Coat carbon steel surfaces of the valve body in accordance with Section
09 90 04, Painting.

7. Operator: Enclosed gear type unit, horizontal stem with flange for multi-
turn actuator.

8. Suitable for dead end service, long periods of nonuse, Open/Close or
throttling service.

6-inch Class 350 BFV DeZURIK BHP

DeZURIK BHP
8-inch Class 175 BFV

DeZURIK BHP
8-inch Class 175 BFV, Buried Service

DeZURIK BHP
8-inch Class 350 BFV

DeZURIK BHP
10-inch Class 175 BFV

DeZURIK BHP
12-inch Class 175 BFV

DeZURIK BHP
12-inch Class 325 BFV

DeZURIK BHP
12-inch Class 350 BFV

DeZURIK BHP
16-inch Class 175 BFV, Buried Service

b. REPLACE Paragraph 2.04.A.1.b with the following:

b. Manual worm gear actuators shall consist of a single or double reduction
gear unit contained in a weather proof cast-iron or steel body with cover.
Provide 2-inch square operating nut. Furnish the actuator capable of 90-
degree rolation at time of installation and equip with travel stops capable
of limiting the valve opening and closing positions. Spur or helical gears
shall be of hardened alloy steel and the worm gear shall be bronze or
ductile-iron. The worm-gear shaft and the operating nut shall be 17-4 pH
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or similar stainless steel. Bearing shall be designed for a 100 percent
overfoad. Manual worm gear actuators manufactured by AUMA;, Series

GS, or approved equal.
c. REPLACE Paragraph 2.04.A.1.d with the following:

d. Furnish valve actuators with position indicators for quarter-turn valves in
non-buried applications. Position indicators not required for buried
service.

d. REPLACE Paragraph 2.04.A.1.g with the following:

g. Design actuators for quarter-turn valves to withstand 300 foot-pounds of input torque
at the fully open and fully closed positions.

16. Specification Owner-Furnished Products, 01 64 00, Supplement Documents for the
Purchase of Vent-O-Mat Valves, Volume 1 of 1:

1. Specification Automatic Valves, Section 40 27 02, REPLACE Paragraph 2.03.A with
the following:

i Self-Contained Automatic Valves:

1. Provide combination Air Release and Vacuum Valves according to

the schedule below. There are no “or equal” or substitutions for

the named manufacturer allowed.

Include optional Y-inch NPT bleed port for all valves.

3. Flanges for Class 175 shall be raised-face, ASME B16.5
Class 150.

4. Flanges for Class 325 and Class 350 shall be raised-face, ASME
B16.5 Class 300.

5. Provide factory applied fusion bonded epoxy lining and coating to
ductile iron and mild steel components.

6. Bolts, nuts, and washers to be stainless steel.

Y

Class 175 CARV, 8- Vent-O-Mat; Model RBX 1631 with mild steel top
inch flange, bottom flange and mating flange

Class 350 CARV, 6- Vent-O-Mat; Model RBX 2531 with mild steel top

inch & 8-inch flange, bottom flange and mating flange
Class 175 Surge Vent-O-Mat; Model RBXb 1631 with ductile iron top
CARV, 8-inch flange, bottom flange and mating flange

Class 175 CARV, 10- | Vent-O-Mat: Model RBXc 1631 with ductile iron top
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inch & 12-inch flange and mating flange

Class 325 & 350 Vent-O-Mat; Model RBXc 2531 with ductile iron top
CARV, 12-inch flange and mating flange

Class 175 surge Vent-O-Mat; Model RBXcb 1631 with ductile iron top
CARV, 10-inch & 12- | flange and mating flange
inch

B. DRAWINGS

1. Attached:

DWG S81-G-2
DWG S1-G-6
DWG S1-G-7
DWG S1-G-14
DWB S1-G-14A
DWG S1-PP-1
DWG S1-PP-2
DWG S1-PP-18
DWG S1-D-2
DWG S1-TC-2
DWG S1-EC-2
DWB S1-EC-6
DWG S1-EC-11
DWG S1-EC-12
DWG-S1-SD-5

o3 TATTSTQ@ N0 a0 T

All Respondents shall acknowledge receipt and acceptance of this Addendum 001 by submitting
the signed Addendum with the bid

Name of CONTRACTOR: _HCP Consiructors, Inc
Signature of Individual: , 3 4 Date:  August 25, 2011
Name of Individual (printed):  pDan Brayles
Title: _Vice President
Address: 1850 E. Platteville Boulevard
Pueblo West, CO 81007
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ADDENDUM NO. 002

Date: August 19, 2011

To: All Solicitation Respondents

From: Amy M. Watson, J.D., Colorado Springs Utilities

Project: RFP-AW-92015 Southern Delivery System (SDS) Raw Water Transmission

Pipeline Construction Services for Segment S1

This is an eleven (11) page addendum. Contact Amy Watson at (719) 668-8081 if you do not
receive this addendum in its entirety.

Colorado Springs Utilities (UTILITIES) is issuing this Addendum 002 to answer questions and
provide additional information concerning RFP-AW-92015 Southern Delivery System (SDS)
Raw Water Transmission Pipeline Construction Services for Segment S1. The following
documents are provided with this Addendum 002:

Appendix A — Specification Sections 02 24 32.01 Backfill Grouting for Open Cut
Steel Casing Installation

Appendix A — Specification Sections 31 60 00.01, Section Installation of Carrier Pipe
in Steel Casing

Appendix A — Specification Sections 40 27 00.27, Section Steel Casing Pipe

Appendix A — Drawings

Appendix B — Revised Bid Form

The following questions have been submitted regarding this project. Piease refer to the bolded
text for UTILITIES’ response.

1.

Are there different options other than the liner plate for the tunnel? Yes, per 1.04.D of
Section 02 40 00, Tunneled Crossings alternate plans will be accepted for review
as long as the alternate plans install excavation support per Section 31 71 31,
Tunnel Excavation that meets UPRR approval (required encasement for
pressurized water lines) and meets the intent of the allowable tunneling method.
Conditional permit from the railroad was approved with a liner plate serving as a
casing for the water pipeline. Contractors would be responsible for securing
permit for any alternative tunnel and casing system and for the related project
impacts (fees, schedule, design, and permit). Bid the project as shown on the
construction documents as conditionally approved by UPRR. UTILITIES would
consider a zero value engineering alternative in accordance with Section 01 24 13,
Value Engineering after the Contractor is under contract.

WIill UTILITIES be responsible for 100% of the seismic monitoring required? UTILITES
will provide monitoring to protect UTILITIES interests near residential areas as
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10.

well as near the Pueblo Dam and Fountain Valley Authority (FVA) pipeline.
Contractor will be responsible for seismic monitoring for Contractor’s purpose
and information per Section 31 23 16.27.

Can contractors use the same seismic monitoring company? Contractors shall be
required to identify their seismic monitoring company, preferably in their Tier ll
Subcontracting Plan. UTILITIES will not have a contract in place prior to the bid
award; however, UTILITIES will not contract with a seismic monitoring company
for the S1 Segment that has been identified and is being retained by the awarded
Contractor.

What size/material of the FVA pipeline? The FVA pipeline is 42” diameter pre-
tensioned bar-wrapped concrete cylinder (AWWA C303) pipeline.

How close does the FVA pipeline run to S1 alignment? At the closest parallel
location, S1 pipeline is approximately 50-55’ from the FVA pipeline. There are two
locations where the FVA pipeline is crossed as indicated on Drawing $1-PP-1 and
S1-PP-5.

Who was the manufacturer of the FVA Pipeline? Unknown at this time.

Did the test bore at the location of the receiving pit extend to the bottom of the shaft?
Yes.

Will a larger shaft be allowed for the railroad tunnel? Per 1.04.E of Section 02 40 00,
Tunneled Crossings, allowable construction techniques for the north riser shaft
are: 1) a bored instaliation of a shaft with a diameter not to exceed 84 inches and
with no man-entry into the unsupported bore permitted in accordance with
Section 31 75 28, Shaft Riser or 2) a conventional shaft excavation and support in
accordance with Section 31 41 00, Shoring with riser pipe installation and backfill
in accordance with Section 31 75 28, Shaft Riser. There is no contractual limit on
the shaft diameter for option 2; however, the shaft face cannot encroach further
into the tunnel to the south (Sta. 127+05.18 on Drawing S1-PP-3) per UPRR
requirements.

What are the permit requirements for starting work at the tunnel location? Final
approval for the UPRR permit, as designed, requires the submittal and UPRR
approval of Contractor’s Tunnel Plan per Section 02 40 00 1.05B. UTILITES has
submitted the 299 Application for the Special Use Permit required by the U.S.
Bureau of Reclamation.

What is the timeframe for comments/approval from the railroad if an alternate tunneling
plan is proposed from what has been conditionally approved? Unknown. The
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12.

13.

14.

15.

16.

17.

timeframe is dependent on UPRR’s review and acceptance of the Contractor’'s
alternative tunneling proposal.

Is the railroad dictating the size of the shaft? Is there an option to increase the shaft
size? The railroad does not dictate the size of the shaft. The shaft must remain
outside their limits of concern. See response to Question 10 for additional
discussion related to the nature of the shaft.

Is the proposed tunnel tubular or horseshoe shaped? Does the railroad have a
preference? Per Drawing S1-PD-1 the tunneled excavation support (casing) is
circular. Per 1.04.D of Section 02 40 00, Tunneled Crossings alternate plans will be
accepted for review as long as they install excavation support that meets UPRR
approval (see response to Question 3 for additional discussion related to alternate
tunnel proposals).

Has the railroad committed to a review time for the Contractors tunneling plan? UPRR
has requested 30 days to review and respond to the Contractor’s tunneling plan.

With the current plan, does the shaft impact the cone of influence for the railroad? Will
an enlarged shaft encroach into this area? The current limits of tunnel excavation
support (casing) extend outside the “cone of influence” for the track (see
response to Question 10 with regard to the shaft size).

The shaft drilling specification requires the pilot hole to use Navi-Drill or Well-Nav, is this
necessary? Section 31 75 28, paragraph 1.04.A requires that the Contractor employ
a drilling system such as Navidrill, Wellnav, or equivalent that controis the
deviation of the hole, to achieve the required precision. The required precision is
defined in paragraph 3.04 of the same specification section. As a note, the
Contractor is reminded that Section 1.07.A requires that “Boring work shall be
performed by experienced personnel or subcontractor who has at least 10 years
of experience in performing riser shaft construction work and has completed at
least three similar projects of similar dimensions in similar rock with similar
equipment involving at least a 100 foot shaft boring on each project.”

There are muitiple locations in the plans that call for the fiber optic cable to be buried at
the same depth as the pipeline. The ground conditions of this project will make that
process unnecessarily time consuming and expensive. Will it be acceptable to move the
fiber optic into the pipeline trench through these areas? Contractor shall bid the
project per the Drawings and Section 40 95 80 Fiber Optic Communication
Subsystem. Contractor may submit a proposal to bury the fiber optic conduit in
the pipeline trench per Section 01 24 13 Value Engineering.

The tunnel and shaft combination at the railroad crossing is an area of concern. Will it be
acceptable to oversize the vertical shaft to allow for the construction of the riser pipe and
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18.

19.

20.

21.

22.

elbow? If this is allowed, will it be acceptable to install a smaller diameter tunnel? See
responses to questions 10 and 3 regarding the size of the shaft and tunnel,

respectively.

There does not appear to be a safe and constructible way to install the elbow and
adjoining pipe sections at the intersection of the tunnel and vertical riser shaft. How does
the engineer envision this portion being built? Will the tunneled portions of the waterline,
specifically the elbow, be allowed to be welded per the “weld after backfill” specification?
Job safety is the responsibility of the Contractor and needs to be considered
when selecting means and methods for construction of the project. The pipe
within the tunnel and riser shaft shall be butt-welded before the low density
cellular concrete is placed. The elbow may be grouted into place prior to welding,
to provide support while installing the riser pipe and horizontal pipe.

Drawing S1-PS-1 includes a call-out note along the right hand margin stating “ 66-inch
RW S1 RISER PIPE INSTALLED IN BORED RISER SHAFT. SEE NOTE 2 AND
SPECIFICATION 31 75 28, SHAFT RISER.” See response to Question 22.

Specification 02 40 00 Tunneled Crossings states the north riser shaft can be
constructed either as a drilled shaft, or as a “conventional” shaft, in accordance with
spec 31 40 00 Shoring. This is a conflict with the note on Drawing S1-PS-1. Which
takes precedent? The referenced note on Drawing S1-PD-1 will be changed to “66-
INCH RW S1 NORTH RISER PIPE, SEE SPECIFICATION SECTION 02 40 00,
TUNNELED CROSSINGS FOR RISER PIPE INSTALLATION” to clarify the
alternatives.

Specification 02 40 00 Tunneled Crossings, 3.04 Table 1, North Riser Shaft, describes a
tunnel shaft to be constructed down through various rock formations. See response to
Question 24.

Specification 31 41 00 Shoring, 1.02 A. 1. a. thru k. contain repeated references to soft
ground shaft construction systems and methods (i.e. polymer tanks, caisson form
storage, pouring and excavation of sunken caisson lifts, bottom heave, excessive ground
water inflows, tunnel portal probing, etc). Should the contractor elect to construct the
north riser shaft as a “conventional shaft excavation”, the construction should be quite
simple, utilizing the sequential steps of controlled blasting, mucking of broken rock from
within the shaft and installation of a shaft wall support system, suitable for these ground
conditions. The required “informational submittal” of shaft design would be designed and
sealed by a Colorado registered P.E. Given the language used within 1.02 A 1 as noted
above, we are concerned as to the expectation regarding the Contractors “conventional
shaft design” , as this language does not indicate an appreciation of the actual
construction methods suitable for this geoiogy. Per our understanding, an “informational
submittal” is just that, a design submitted for information purposes only, and not subject
to comment, modification, recommendation or rejection by the Owner, the Consulting
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23.

24,

25.

26.

27.

Engineer, the Program Manager or the U.P.R.R. The Contractor is responsible for the
means and methods and design of temporary shoring. The Contractor is directed
to paragraph 1.04.C of Section 31 41 00 which requires that the Contractor
“Provide excavation support systems to be compatible with the geologic
conditions presented in Section 02 40 00, Tunneled Crossings.” Informational
submittals may be rejected for not complying with requirements per Section 01 33
00 1.02.B Submittal Procedures.

Specification 31 41 00 1.04 D states “Do not exceed 50 percent....as established
by....UPRR, or AREMA...” So that we can develop a shaft design for bidding purposes,
please provide the “maximum loads applied to the support” as defined by the UPRR or
AREMA. The contractor is responsible for the means and methods and design of
temporary shoring to protect their workers and to facilitate construction of the
facilities as shown and described. The contractor is directed to UPRR Plan 710000
“General Shoring Requirements” for additional information related to UPRR
requirements. This and other UPRR design requirements can be obtained directly
from UPRR. UPRR and AREMA requirements pertain to work within UPRR cone of
influence.

Please confirm that if the southern wall of the north riser shaft lies at station 127+08.68
or beyond, the shaft shoring would not be subjected to any railroad loadings. See
response to question 10 above. Encroachment of the riser shaft south of Sta.
127+05.18 would be subjected to UPRR review.

Specification 31 75 28, Shaft Riser states “Drill and blast excavation is not allowed”,
Specification 31 71 31 Tunnel Excavation states “Drill and blast excavation is not
allowed” Specification 31 41 00 Shoring is mute on whether blasting is allowed for rock
removal during shaft excavation. Is blasting allowed for “conventional” shaft excavation?
Blasting is not permitted for the construction of the riser shaft.

If the contractor elects to construct the north riser shaft by conventional methods, is the
shaft diameter solely at the contractor’s discretion? See response to Question 10 for
discussion of shaft size.

Assuming the contractor is allowed to sink the north riser shaft as a “conventional shaft”
at some diameter greater than 84 inches, the tunnel construction methodology can now
be revised as well, assuming this is permissible. With a larger shaft, the contractor can
now extract the road header (or other tunneling equipment) from the north shaft, rather
than backing out the tunnel to the south portal. Additionally, with a larger north shaft, the
66" vertical 90 degree bend can now be placed from within the shaft, rather than from
within a 10’ tunnel. See responses to Questions 10 and 3 regarding the nature of
the shaft and tunnel, respectively.
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28.

29.

30.

31.

32.

Specification 31 71 31 Tunnel Excavation, requiring a 10’ diameter tunnel and the use of
a Road Header is an unnecessarily limiting specification if a larger diameter shaft is
excavated for the north riser. See responses to Questions 10 and 3 regarding the
nature of the shaft and tunnel, respectively.

May the contractor mine the tunnel to a smaller diameter? See response to Question 3
regarding the nature of the tunnel.

May the contractor utilize intermediate tunnel supports, suitable for the ground
conditions and load requirements, other than 10' diameter liner plate?
May the contractor utilize mechanical excavation methods and equipment other than a
“‘road header’? See response to Question 3 regarding the nature of the tunnel.

After contacting seven different foundation drilling contractors, we have not come across
any who use “gyroscopic” guidance equipment such as Navidrill or Wellnav. By all
accounts, this technology is used for extremely deep drilling, not relatively shallow drilled
shafts. We have spoken with a firm that utilizes such a system for very deep well drilling,
and have been advised the tooling is in excess of 60 in length. The requirement to use
a “gyroscopic” guidance system seems to leave both blind and raise bore drilling as
commercially non-viable construction techniques. See response to Question 17
regarding the accuracy of the pilot drilling.

Are the water rates for the Fountain Valley Authority Pipeline (FVA) fixed? No. The
awarded contractor will be required to contract with FVA to obtain temporary
construction water pursuant to the following terms, which may be revised by FVA
and differ from the Specifications at the time the contract for water is executed:

A. UTILITIES or FVA may terminate deliveries for any reason without liability.

B. Contractor will be responsible for any damage or loss of FVA infrastructure and
equipment that is caused by their use of the FVA infrastructure.

C. Water delivered will be for SDS use exclusively.

D. Contractor will be responsible for any necessary permits or approvals for the use of
this water.

E. Contractor will be responsible for coordination with FVA staff on flow rates. Maximum
flow rate for all contracts is a total of 1250 gpm.

F. Contractor will be responsible for reporting daily meter reads to FVA staff as follows:

a. Eric Spain by email at espain@csu.org
b. or phone in reads daily to 668-1934
c. Failure to report reads daily will result in a $50/day charge. Weekends
and holidays may be reported prior to 7:30 a.m. on the following business
day.
G. Contractor will be fully responsible for water once it is delivered from FVA Pipeline to
Contractor for their intended use.
H. Cost for service will be based on the current tariff rates for temporary hydrant
service. The water charge will be based on the current FVA conveyance rate plus
actual pumping costs.
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For 2011, these charges are:

a. $2.12/Day Customer Charge
b. $4/Day Meter Charge
c. Water Charge

i. $356.58/acre-foot ($306/AF conveyance + $50.58/AF pumping) for
water taken between pumping plant 1 and 2
ii. These charges are expected to increase in 2012

UTILITIES will invoice Contractor monthly with payment due 15 days from invoice

date.

. Water Deliveries will not extend beyond the period required for construction of SDS.

. A backflow prevention device is required, its cost, installation, and testing will be the
responsibility of SDS Contractor.
Failure of Contractor to meet any of the terms and conditions set forth in this letter to
the satisfaction of FVA and/or UTILITIES will constitute breach of this agreement. In

-such case, UTILITIES is authorized to cease deliveries of water to Contractor
immediately and recover any outstanding costs or damages.
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A. SPECIFICATIONS

1. Specification Unit Price Measurement and Payment, Section 01 22 13, Paragraph 1.04.H

REPLACE Item No. 22 with the following:

No.

Item

Description

Payment

22

66-Inch Welded
Steel Pipe
Installation,
Double Lap
Weld or Butt
Joint Weld,
Weld Before
Backfill (LF)

Unit Price bid includes installing 66-inch
welded steel pipe and fittings complete,
regardless of wall thickness; including
pipe through vaults, carrier pipe through
open trench cased installations, trench
excavation, shoring, pipe laying,
backfilling (not including bedding and
pipe zone), removal and disposal of
excess soil, removal and disposal of soil
and associated permitting at Asbestos
Cement Pipeline crossing not designated
to be replaced in accordance with
Section 01 41 00, Demolition of
Structures, Removal or Crossing of
Asbestos Cement Pipe, soil compaction,
double lap joint welds or butt joint welds
before backfill, joint lining, joint coating
in accordance with Section 09 81 {2,
Pipe Joint Coating—Weld Before
Backfill, open excavation fencing,
connections, crossing and protection of
utilities, pipeline markers, and zinc
grounding ribbons not associated with
appurtenances. Cost for installing the
66-inch welded steel pipe in the UPRR
tunnel is included in Item 33.Cost for
installing the 66-inch welded steel pipe in
the riser shaft is included in Item 34.

Payment will be
based on pipeline
stationing of pipe
installed and
welded.

2. Specification Unit Price Measurement and Payment, Section 01 22 13, Add the following
to Paragraph 1.04.H:

No.

Item

Description

Payment

51

Open Trenched
Cased
Installation (LF)

Unit Price bid includes costs for open
trench cased installations, complete;
including furnishing and installing casing
pipe, casing pipe joint welding, shoring,
carrier pipe supports, and backfill
grouting of annular space.

Payment will be
made based on
pipeline stationing
of casing installed.

8

IFB-AW-92015




Specification Temporary Environmental Controls, Section 01 57 19, DELETE
Subparagraph 1.03.B.3 and 3.10.B.

. ADD Specification Backfill Grouting for Open Cut Steel Casing Installation, Section 02 24
32.01.

Specification Tunneled Crossings, Section 02 40 00, REPLACE Subparagraph 1.04.E.2
as follows:

“Conventional shaft excavation and support in accordance with Section 31 41 00,
Shoring. Install riser pipe and backfill in accordance with Section 31 75 28, Shaft Riser.
There is no maximum limit for conventional shaft excavation, but the shaft face cannot
encroach further south than Sta. 127+05.18.”

Specification Tunneled Crossings, Section 02 40 00, REPLACE Paragraph 3.04.F, Table
2 as follows:

Table 2
Summary of Correction Factors to Blow Counts —
Shown on Boring Logs

Sampler
Split Spoon Modified California
Drive Method 2 inch OD 3 inch OD
Automatic Trip Hammer 1.3 0.8

Specification Polyurethane Coating, Section 09 90 05, REPLACE Subparagraph 3.07.B.2
with the following:

“Perform holiday testing at a voltage of 100 volts per mil of the minimum coating
thickness.”

Specification Blasting Controls, Section 31 23 16.27, REPLACE Subparagraph 1.02.A.7
as follows:

“Preblast Structure Survey: Preblast Condition Survey Engineer shall conduct preblast
structure survey on exterior of structures (buildings, utilities, wells, etc) within area
affected by Work that may be damaged by blasting. Include aboveground structures
within at least 400 feet of areas to be blasted. Do not conduct preblast surveys outside of
the Work Limits until receiving specific authorization from the CONSTRUCTION
MANAGER. Document existing condition of structures prior to blasting including, but not
limited to, written records, photographs, and digital video recordings as outlined in Article
3.03, Preblast Structure Survey. For blasting within Lake Pueblo State Park, coordinate
preblast survey on Pueblo Dam with the Bureau of Reclamation through
CONSTRUCTION MANAGER and accompany Bureau of Reclamation personnel during
survey. Coordinate preblast surveys of pump station structures within Lake Pueblo State
Park with Pueblo West Metropoiitan District and Lake Pueblo State Parks through
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10.

11.

12.

13.

14.

CONSTRUCTION MANAGER. Provide a minimum of seven calendar days advance
notice to CONSTRUCTION MANAGER prior to conducting preblast surveys.”

Specification Blasting Controls, Section 31 23 16.27, REPLACE 3.03.B.4 as follows:

“The Bureau of Reclamation will perform a visual inspection of the left embankment of
Pueblo Dam and measure Pueblo Dam inclinometers before and after each blast to look
for indications of potential movement of the embankment. Accompany the Bureau of
Reclamation during inspections. Coordinate inspections with the CONSTRUCTION
MANAGER.”

Specification Trench Backfill, Section 31 23 23.15, REPLACE Paragraph 1.03.Z as
follows:

“Z. Well-Graded: A mixture of particle sizes that has no specific concentration or lack
thereof of one or more sizes producing a material type that, when compacted,
produces a strong and relatively incompressible soil mass free from detrimental
voids. Satisfying both of the following requirements, as defined in ASTM D2487:

1. Coefficient of Curvature greater than or equal to 1 and less than or equal to 3.

2. Coefficient of Uniformity greater than or equal to 4 for materials classified as
gravel, and greater than or equal to 6 for materials classified as sand.”

ADD Specification Installation of Carrier Pipe in Open Cut Steel Casing, Section 31 60
00.01.

Specification Shaft Riser, Section 31 75 28, REPLACE Paragraph 1.01.B as follows:

“See Section 02 40 00, Tunneled Crossings for allowable construction methods for the
shaft riser. Install and grout the welded steel riser pipe in accordance with this Section,
regardless of shaft riser excavation method.”

Specification Shaft Riser, Section 31 75 28, REPLACE Paragraph 1.01.C as follows:

“Riser pipe construction that is performed through bored installation of the riser shaft shall
consist of boring the shaft, installing a welded steel riser pipe and grouting in the steel
riser pipe at the location and to the depths as indicated on the Drawings. Drilled shaft
bores may be accomplished by the raised bore drilling, blind drilling or other drilling
methods compatible with the tunneling method for the crossing and as proposed by
CONTRACTOR, reviewed by ENGINEER with no exceptions taken, and approved by the
CONSTRUCTION MANAGER.”

Specification Shoring, Section 31 41 00, REPLACE Paragraph 1.04.D as follows:

‘Do not exceed 50 percent of the ultimate strength of the support material or the
maximum design strength of the support, as established by the manufacturer. For work
within UPRR ROW as shown on the Drawings, do not exceed 50 percent of the ultimate
strength of the support material or the maximum design strength of the support, as
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established by the manufacturer, UPRR, or AREMA, whichever is lower for the maximum
loads applied to the support.”

15. ADD Specification Steel Casing Pipe, Section 40 27 00.27.

B. BID FORM
1. Appendix B — Bid Form has been REPLACED.

C. DRAWINGS
1. Afttached:
a. DWG S$1-G-13
b. DWG S1-PP-13
c. DWG S1-PD-1
d. DWG S1-SD-8

All Respondents shall acknowledge receipt and acceptance of this Addendum 002 by submitting
the signed Addendum 002 with the Bid.

Name of CONTRACTOR: _ HCP Constructors, Inc.
Signature of Individual. ), . 3 Aa o Date:_pygust 25 2011
Name of Individual (printed):/Don Broyles

Title:

Vice President

Address:

1850 E. Platteville Boulevard

Pueblo West, CO 81007
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COLORADO SPRINGS UTILITIES
AGREEMENT ON THE BASIS OF A STIPULATED PRICE
AGREEMENT NO. 201112505

THIS AGREEMENT is effective as of the 28th day of September in the year 2011, by
and between Colorado Springs Utilities, an enterprise of the City of Colorado Springs, a
home rule municipality (hereinafter called UTILITIES) and HCP Constructors, inc.
(hereinafter called CONTRACTOR) (collectively referred to as Parties).

UTILITIES and CONTRACTOR, in consideration of the mutual covenants hereinafter set
forth, agree as follows:

SECTION 1 - WORK.

The Work, as defined in this Agreement, involves the construction, testing, and
inspection of the Southern Delivery System (SDS) Raw Water Transmission Pipeline
Segment S1, which involves the construction of approximately twenty-two thousand, five
hundred twenty-two (22,522) linear feet of sixty-six inch (66") diameter welded steel
underground raw water pipeline located south of Juniper Road in Lake Pueblo State
Park and extending to south of Highway 50 in the Pueblo West Metropolitan District
(Pueblo West) in Pueblo County, Colorado, and appurtenant components in accordance
with, or reasonably inferable from, the Agreement Documents (“Work”).

SECTION 2 - UTILITIES’ REPRESENTATIVE.

Mr. Jed R. Chambers, P.O. Box 1103, MC 930, Colorado Springs, CO 80947-0930,
Phone Number: (719) 668-9058, and Email: jchambers@csu.org, has been designated
as UTILITIES’ Representative and assumes all duties and responsibilities and has the
rights and authority assigned to UTILITIES’ Representative in the Agreement
Documents in connection with completion of the Work in accordance with the Agreement
Documents. UTILITIES’ Representative shall be responsible for coordinating and
obtaining appropriate UTILITIES approvals for any requested contractual changes that
affect cost, schedule, technical, or any other requirements of this Agreement.

The Work has been designed by CH2M HILL (hereinafter called ENGINEER).
ENGINEER shall assume the duties, responsibilities, rights, and authority of an
ENGINEER with regard to the Agreement Documents in connection with completion of
the Work in accordance with the Agreement Documents.

SECTION 3 - AGREEMENT TIMES.

3.01 The Work may commence no earlier than the date specified in the Limited Notice
to Proceed, which is expected to be issued by UTILITIES on or before
September 28, 2011. Any work done prior to the Full Notice to Proceed date must
be approved in writing by UTILITIES in advance; UTILITIES anticipates issuing a
Full Notice to Proceed on or before December 15, 2011. The Work will be
substantially completed by November 29, 2012, and completed and ready for final
payment in accordance with paragraph 14.07 of the General Conditions by
December 29, 2012.
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3.02

3.03

Liquidated Damages. UTILITIES and CONTRACTOR recognize that time is of the
essence for the completion of all Work under this Agreement and that UTILITIES
will suffer financial loss if the Work is not completed within the times specified in
paragraph 3.01 above, plus any extensions thereof approved in accordance with
Article 12 of the General Conditions. The Parties also recognize that there are
delays, expenses, and difficulties involved in proving the actual loss suffered by
UTILITIES if the Work is not completed on time. Accordingly, instead of requiring
any such proof, UTILITIES and CONTRACTOR agree that as reasonable and
appropriate liquidated damages for delay (but not as a penalty) CONTRACTOR
shall pay UTILITIES five thousand dollars ($5,000) for each working day that
expires after the time specified in paragraph 3.01 for Substantial Completion until
the Work is substantially complete. After Substantial Completion, if
CONTRACTOR shall neglect, refuse, or fail to complete the remaining Work within
the time specified in paragraph 3.01 for completion and readiness for final
payment or any proper extension thereof granted by UTILITIES, CONTRACTOR
shall pay UTILITIES five thousand dollars ($5,000) for each working day that
expires after the time specified in paragraph 3.01 for completion and readiness for
final payment.

UTILITES shall recover liquidated damages by deducting the amount thereof from
any monies due or payable to the CONTRACTOR. In the event the remaining
balance due the CONTRACTOR is insufficient to cover the full amount of
assessed liquidated damages, the CONTRACTOR, or its surety, if applicable, shall
pay the amount due and UTILITIES shall be entitled to any and all rights and
remedies available in law or equity to recover the same.

SECTION 4 - AGREEMENT PRICE.

4.01

UTILITIES shall pay CONTRACTOR for completion of the Work in accordance
with the Agreement Documents and the Schedule of Values below, a Lump Sum
Not-to-Exceed amount of:

Eighteen Million, Seven Hundred Seventy-Four Thousand, Seven Hundred
Six Dollars and No Cents ($18,774,706.00)

4.02 SCHEDULE OF VALUES

Item Item Description Estimated | Unit | Unit Price Extended

No. Quantity Unit Price

1 Mobilization (Maximum five 1.00 LS $938,735.00 | $938,735.00
percent (5%))

2 Demobilization (Minimum two | 1.00 LS $375,494.00 | $375,494.00
percent (2%))

3 Preconstruction Readiness 1.00 LS $250,000.00 | $250,000.00
Review

4 Health and Safety 1.00 LS $21,000.00 $21,000.00

5 Temporary Environmental 1.00 LS $25,578.00 $25,578.00
Controls

6 Storm Water, Sediment, and | 1.00 LS $125,759.00 | $125,759.00
Erosion Control
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7 Dust Control 1.00 LS $150,945.00 | $150,945.00

8 Weed Control 1.00 LS $12,256.00 $12,256.00

9 Security 1.00 LS $41,875.00 $41,875.00

10 Traffic Control 1.00 LS $21,315.00 $21,315.00

11 Work Limit Fencing (Orange | 53822.00 | LF $2.00 $107,644.00
Safety Fence)

12 Work Limit Fencing (Chain 3750.00 LF $16.00 $60,000.00
Link Fence)

13 Work Limits Preparation 22302.00 | LF $10.50 $234,171.00

14 Permanent Fences 2575.00 LF $3.00 $7,725.00

15 Permanent Gates 4.00 EA $532.00 $2,128.00

16 66" Welded Steel Pipe 3926.00 LF $430.00 $1,688,180.00
Production for t = 0.527” Wall

17 66" Welded Steel Pipe 10414.00 | LF $480.00 $4,998,720.00
Production for t = 0.568” Wall

18 66" Welded Steel Pipe 5432.00 LF $490.00 $2,661,680.00
Production for t = 0.609” Wall

19 66" Welded Steel Pipe 553.00 LF $600.00 $331,800.00
Production for t = 0.650” Wall

20 66" Welded Steel Pipe 1706.00 LF $740.00 $1,262,440.00
Production for t = 0.692” Wall

21 66" Welded Steel Pipe 568.00 LF $825.00 $468,600.00
Production for t = 0.734” Wall

22 66" Welded Steel Pipe 22213.00 | LF $24.00 $533,112.00
Installation, Double Lap Weld
or Butt Weld, Weld Before
Backfill

23 CLSM Bedding and Pipe 10313.00 | LF $30.00 $309,390.00
Zone Material

24 Bedding and Pipe Zone 11785.00 | LF $9.00 $106,065.00
Material

25 Trench Plug 14.00 EA $1,500.00 $21,000.00

26 Dewatering 4300.00 LF $8.00 $34,400.00

27 Rock Excavation 48700.00 | CY | %24.00 $1,168,800.00

28 CARYV Vault Type |- 6" 1.00 EA $60,000.00 $60,000.00
CARV

29 CARV Vault Type |- 8" 2.00 EA $62,000.00 $124.000.00
CARV

30 CARV Vault Type I - 12" 3.00 EA $75,000.00 $225,000.00
CARV

31 Blowoff Assembly Type Il 4.00 EA | $24,820.00 $99,280.00
with no Discharge Structure

32 Blowoff Assembly Type Il 1.00 EA $40,000.00 $40,000.00
with Discharge Structure
Type B

33 UPRR Tunnel 309.00 LF $4,000.00 $1,236,000.00

34 Riser Shaft 1.00 LS $211,404.00 | $211,404.00

35 Special Access Manway 1.00 EA $47,283.00 $47,283.00
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36 Buried Access Manways 5.00 EA | $15,000.00 $75,000.00

37 Galvanic Anodes 1000.00 EA | $200.00 $200,000.00

38 Test Stations 20.00 EA $330.00 $6,600.00

39 Fiber Optic Conduit 22599.00 |LF $8.00 $180,792.00

40 Fiber Optic Conduit 22.00 EA | $1,200.00 $26,400.00
Handholes

41 Restoration of Paved Roads | 46.00 LF $63.00 $2,898.00

42 Additional Restoration of 26.00 CY |%$130.00 $3,380.00
Paved Roads

43 Restoration of Gravel/Dirt 71.00 LF $164.00 $11,644.00
Roads

44 Soil Preparation of Disturbed | 22185.00 | LF $1.00 $22,185.00
Areas

45 Riprap 2240.00 TN | $25.00 $56,000.00

46 Demolition of Structures 1.00 EA $100.00 $100.00

47 Asbestos Cement Pipeline 1.00 EA $4,500.00 $4,500.00
Replacement

48 Foundation Stabilization 60.00 CY | $89.00 $5,340.00

49 Hydrostatic Testing 1.00 LS | $6,503.00 $6,503.00

50 Surface Stabilization of 22185.00 | LF $1.00 $22,185.00
Disturbed Areas

51 Open Trenched Installation 249.00 LF $600.00 $149,400.00

All cash allowances are included in the above price and have been computed in
accordance with paragraph 11.03 of the General Conditions.

SECTION 5 - PAYMENT PROCEDURES.

CONTRACTOR shall submit and UTILITIES will process Applications for Payment in
accordance with Article 14 of the General Conditions. Applications for Payment will be
processed by UTILITIES’ Representative as provided in the General Conditions. These
payment terms shall also be subject to discounts for prompt payment, if any, as may be
set forth in Article 14.02.C of the General Conditions, or any other applicable discounts
offered by CONTRACTOR for any reason, including the terms of any applicable price
warranty. Payment by credit card, "P-card," or electronic funds transfer is a means
of remitting payment only and shall not be construed as limiting UTILITIES' rights
or altering any of the terms or conditions incorporated into this Agreement. In the
event UTILITIES disputes or contests all or any part of any invoice, UTILITIES reserves
the right to request a replacement invoice stating only the undisputed amount, and to
promptly pay any undisputed amount, and to withhold payment of any disputed amount
without waiving any of its claims or defenses to payment of the disputed amount. In the
event that CONTRACTOR issues a replacement invoice for any undisputed amount, it is
agreed that such issuance of a replacement invoice does not constitute a waiver of
CONTRACTOR's rights with regard to the disputed amount.

5.01 Progress Payments; Retainage. Subject to the requirements of Section C below
regarding retainage and UTILITIES’ right to withhold payments in accordance with
Article 14.02 of the General Conditions, UTILITIES shall make progress payments
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on account of the Agreement Price on the basis of CONTRACTOR'’s Application
for Payment within thirty (30) days as provided in paragraphs 5.01.A and 5.01.B.
below. All such payments will be made as indicated in the schedule of values
established in paragraph 2.06 of the General Conditions.

A. Prior to Substantial Completion, progress payments will be made in an amount equal
to the percentage indicated below, but, in each case, less the aggregate of payments
previously made and less such amounts as UTILITIES' Representative shall
determine, or UTILITIES may withhold, in accordance with paragraph 14.02 of the
General Conditions.

B. UTILITIES shall pay ninety percent (90%) (with the balance being retainage) of
materials and equipment not incorporated in the Work, which are delivered, suitably
stored, and accompanied by documentation satisfactory to UTILITIES as provided in
paragraph 14.02 of the General Conditions).

C. Pursuant to §24-91-101, et seq., C.R.S., as amended, an amount equal to ten
percent (10%) of the amount shown to be due the CONTRACTOR on each
Application for Payment shall be withheld until fifty percent (50%) of the Work
required by the Agreement Documents has been performed to the satisfaction of
UTILITIES. Thereafter, the remaining Applications for Payment shall be paid without
retaining additional funds if, in the opinion of UTILITIES, satisfactory progress is
being made in the Work. The withheld percentage shall be administered according to
Titles 24-91-101 through 110 et seq. and 38-26-101 et seq. C.R.S., as amended,
and shall be retained until final settlement.

5.02 Final Payment. Upon Final Completion and final acceptance of the Work in
accordance with paragraph 14.07 of the General Conditions, UTILITIES shall pay
the CONTRACTOR the amount of the withheld retainage.

5.03 Tier Il Subcontracting Plan Compliance. Prior to issuing a Notice to Proceed,
UTILITIES shall review and approve CONTRACTOR's Tier Il Subcontracting Plan,
Agreement Document Appendix E — Tier Il Subcontracting Plan. If upon Final
Completion and final acceptance of the Work, CONTRACTOR fails to demonstrate
at least ninety percent (90%) compliance with the approved Tier Il Subcontracting
Plan, CONTRACTOR shall credit UTILITIES five tenths of one percent (0.5%) of
the Agreement Price on the final Application for Payment.

SECTION 6 - CONTRACTOR’S REPRESENTATIONS.

CONTRACTOR makes the following representations:

6.017 CONTRACTOR has thoroughly examined and carefully studied the Agreement
(including the addenda) listed in Section 7 and the other related data identified in
the Invitation for Bid including “technical data.” Based upon this review and
analysis, CONTRACTOR represents to UTILITIES that it will perform all of the
Work within the Agreement Times and within the Agreement Price in accordance
with the terms of the Agreement.

6.02 CONTRACTOR has visited the Site, performed a visual inspection, and become
familiar with and is satisfied as to the general, local, and site conditions that may
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6.03

6.04

6.05

6.06

6.07

affect cost, progress, performance, or furnishing of the Work and represents to
UTILITIES that it will provide all of the necessary services and perform all of the
Work within the requirements of the Agreement Documents.

CONTRACTOR is familiar with and agrees it will adhere to all federal, state, and
local Laws and Regulations that may affect cost, progress, performance, or
furnishing of the Work.

CONTRACTOR has carefully studied all reports of explorations and tests of
subsurface conditions at or contiguous to the Site and all drawings of physical
conditions in or relating to existing surface or subsurface structures at or
contiguous to the Site, including those which have been identified or made
available by UTILITIES, and those additional explorations or tests which
CONTRACTOR has determined necessary to thoroughly understand the
geotechnical environment for performance of the Work. CONTRACTOR accepts
the limitations of the extent to which CONTRACTOR may rely on the “technical
data” contained in such reports and drawings as set forth in paragraph 4.02 of the
General Conditions. CONTRACTOR acknowledges that such reports and
drawings are not Agreement Documents and may not be complete for
CONTRACTOR’s purposes. CONTRACTOR acknowledges that UTILITIES and
ENGINEER do not assume responsibility for the accuracy or completeness of
information and data shown or indicated in the Agreement Documents with respect
to Underground Facilities at or contiguous to the site. CONTRACTOR has
obtained and carefully studied (or assumes responsibility for having done so) all
such additional supplementary examinations, investigations, explorations, tests,
studies, and data concerning conditions (surface, subsurface, and Underground
Facilities) at or contiguous to the site or otherwise which may affect cost, progress,
performance, or furnishing of the Work or which relate to any aspect of the means,
methods, techniques, sequences, and procedures of construction to be employed
by CONTRACTOR and safety precautions and programs incident thereto.
CONTRACTOR does not consider that any additional examinations,
investigations, explorations, tests, studies, or data are necessary for the
performance and furnishing of the Work at the Agreement Price, within the
Agreement Times and in accordance with the other terms and conditions of the
Agreement Documents.

CONTRACTOR is aware of the general nature of work to be performed by
UTILITIES and others to complete the Work in accordance with the Agreement
Documents.

CONTRACTOR has correlated the information known to CONTRACTOR,
information and observations obtained from visits to the site, reports and drawings
identified in the Agreement Documents, and all additional examinations,
investigations, explorations, tests, studies, and data with the Agreement
Documents. CONTRACTOR assumes the risk of such Site conditions and will,
regardless of such conditions and the expense or difficulty in performing the Work,
fully complete the Work for the stated Agreement Price without recourse to
UTILITIES.

CONTRACTOR has given UTILITIES written notice of all conflicts, errors,
ambiguities, or discrepancies that CONTRACTOR has discovered in the
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6.08

6.09

Agreement Documents and accepted the written resolution thereof by UTILITIES,
and the CONTRACTOR acknowledges that the Agreement Documents are
generally sufficient to indicate and convey understanding of all terms and
conditions for performance and furnishing of the Work.

CONTRACTOR has satisfied itself regarding the conditions applicable to the Work,
such as, but not limited to: (1) conditions bearing on transportation, disposal,
handling and storage of materials; (2) the availability of water, power and road
access; (3) weather conditions; (4) physical conditions of the Site; (5) the
conditions of the ground and drainage thereof; and (6) Site ground water.

CONTRACTOR expressly recognizes that the Work must be completed within the
time and fiscal constraints set forth in the Agreement Documents and guarantees
that it will perform all of the Work with the Agreement Price and the Agreement

Times.

SECTION 7 - AGREEMENT DOCUMENTS.

The Agreement Documents which comprise the entire agreement between UTILITIES
and CONTRACTOR concerning the Work consist of the following, all of which are
incorporated into and form the entire Agreement between UTILITIES and

CONTRACTOR:

7.01

This Agreement

7.02 General Conditions
7.03 Supplemental Conditions
7.04 Appendices and Attachments to this Agreement

Appendix A

Southern Delivery System Raw Water Pipeline Segment S1
Volume 1 — Specifications

Conformed Documents, July 2011

Southern Delivery System Raw Water Pipeline Segment S1
Volume 2 — Drawings
Conformed Documents, July 2011

Bidder’s Library Documents

Environmental Constraints Map

Geotechnical Reports

S1 Permits

Bureau of Reclamation Crossing Guidelines

Bureau of Reclamation Safety and Health Standards

Appendix B — Contractor’s Bid and Documentation submitted prior to Notice to
Proceed

Appendix C ~ Not Applicable

Appendix D — Not Applicable

Appendix E — Tier [l Subcontracting Plan

Appendix F — Contractor Safety Program
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Appendix G - Performance, Payment, and Maintenance Bonds
Appendix H — Not Applicable

Appendix | - CONTRACTOR SOQ-AW-84432 Submittal Documents
Appendix J — Minimum Standard for Contractor Site Safety Plan (mSSP)
Appendix J1 — Contractor Statement of Compliance with mSSP

7.05 Limited Notice to Proceed

7.06 Full Notice to Proceed

7.07 IFB-AW-92015 Documents and Addenda

7.08 The following which may be delivered or issued after the Effective Date of the
Agreement and are not attached hereto: all Written Amendments and other
documents amending, modifying, or supplementing the Agreement Documents
pursuant to the General Conditions.

There are no Agreement Documents other than those listed in this Section 7. The Agreement
Documents may only be amended, modified, or supplemented as provided in the General
Conditions.

If any inconsistency or conflict arises, the Specifications shall have precedence over any
inconsistent or conflicting term in the Supplemental Conditions (if any), the Supplemental
Conditions (if any) shall control over any inconsistent or conflicting term in the General
Conditions; and the General Conditions shall control over any inconsistent or conflicting term in
this Agreement. Except as specifically listed, in case of any inconsistency or conflict among the
provisions of the Agreement and any other terms and conditions of any documents comprising
the Agreement Documents, the provisions of the Agreement shall control. Concerning the
Agreement Documents, the order of precedence shall be as follows: 1) Change Orders; 2) Work
Change Directives, and 3) the Agreement Documents listed in Section 7.1 — 7.12 above. The
Agreement Documents listed above represent the entire and integrated agreement between the
parties hereto, and supersede prior negotiations, representations, or agreements, either written
or oral.

SECTION 8 - MISCELLANEOUS.

8.01 The Standard General Conditions of the Agreement between UTILITIES and
CONTRACTOR are referred to herein as the General Conditions.

8.02 Terms used in this Agreement, which are defined in Article 1 of the General Conditions,
will have the meanings indicated therein.

8.03 CONTRACTOR may not assign or transfer any part of this Agreement without the written
consent of UTILITIES, and then, only to an Affiliate if (a) the assignee agrees in writing to
be bound by the terms of this Agreement, (b) the assigning party remains liable for
obligations under the Agreement, and (c) the assignee accepts the condition of and
responsibility for all prior Work. Any other attempt to transfer or assign is void.

Upon a change of control (for example, through a stock purchase or sale, merger, or other
form of corporate transaction), (a) the Party experiencing the change of control will
provide written notice to the other Party within 30 days after the change of control, and (b)
the other Party may immediately terminate this agreement any time between the change
of control and 30 days after it receives the written notice in subsection (a).

T01-00076 (06/201Q) CA-8 Agreement No. 201112505



8.04

8.05

8.06

8.07

8.08

UTILITIES and CONTRACTOR each binds itself, its partners, successors, assigns, and
legal representatives to the other party hereto, and its successors, assigns, and legal
representatives in respect to all covenants, agreements, and obligations contained in the
Agreement Documents.

Any provision or part of the Agreement Documents held to be void or unenforceable under
any Laws or Regulations shall be deemed stricken and all remaining provisions shall
continue to be valid and binding upon UTILITIES and CONTRACTOR, who agree that the
Agreement Documents shall be reformed to replace such stricken provision or part thereof
with a valid and enforceable provision that comes as close as possible to expressing the
intention of the stricken provision.

UTILITIES and CONTRACTOR specifically agree that this Agreement is not intended by
any of its terms, provisions, or conditions to create in the public or any individual member
of the public a third party beneficiary relationship, or to authorize any person not a party to
this Agreement to maintain suit for personal injuries or property damage pursuant to the
terms, conditions or provisions of this Agreement. In requiring insurance under this
Agreement, UTILITIES specifically does not waive or intend to waive any protection,
immunity, or other provision of the Colorado Governmental Immunity Act, Colo. Rev. Stat.
§§ 24-10-101 to 120, as now written or amended in the future.

No term or condition of this Agreement shall be construed or interpreted as a waiver,
express or implied, of any of the immunities, rights, benefits, protection, or other
provisions of the Colorado Governmental Immunity Act, Colo. Rev. Stat. §§ 24-10-101 to
120, as now written or amended in the future.

This Agreement has been signed in triplicate; two counterparts each have been delivered
to UTILITIES, and one to CONTRACTOR. All portions of the Agreement Documents have
been signed, initialed, or identified by UTILITIES and CONTRACTOR.
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IN WITNESS WHEREOF, UTILITIES and CONTRACTOR, being duly authorized to commit
their respective entities to the terms contained herein, execute this Agreement in its entirety as
of the Effective Date.

UTILITIES: Colorado Springd Utilities CONTRACTOR: HCP Constructors, Inc.

By:
Name: Eli Novakovich

Title: Manager, PCS |

Date: ‘;/ 2 /‘z’/ ) [

Lo o e o

iy

Secretary

License No.

Agent for service of process:
CT Corp

If CONTRACTOR is a corporation, attach
evidence of authority to sign.

City Attorney’s Office - Utilities Division
Approved as to Form:
(] Signature in CDB

By:
Name:
Title:
Date:
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Colorado Springs Utilities

It's how were all connected

GENERAL CONDITIONS
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GENERAL CONDITIONS
AGREEMENT NO. 201112505

ARTICLE 1 - DEFINITIONS AND TERMINOLOGY

DEFINED TERMS.

1.01 Wherever used in these General Conditions or in the other Agreement Documents
the following terms have the meanings indicated which are applicable to both the
singular and plural thereof:

Addenda--Written or graphic instruments issued prior to the opening of Bids that clarify,
correct, or change the solicitation Requirements of the Agreement Documents.

Affiliate--A person or entity by operation of law that directly or indirectly through one or
more intermediaries, controls, is controlled by, or is under common control with
the CONTRACTOR.

Agreement--The written instrument which is evidence of the agreement between
UTILITIES and CONTRACTOR covering the Work.

Agreement Documents--The Agreement Documents which comprise the entire
agreement between UTILITIES and CONTRACTOR concerning the Work all of
which are incorporated into and form the entire Agreement between UTILITIES
and CONTRACTOR (see Section 7).

Agreement Price--The moneys payable by UTILITIES to CONTRACTOR for completion
of the Work in accordance with the Agreement Documents.

Agreement Times--The number of days or the dates stated in the Agreement to: (i)
achieve Substantial Completion and (ii) complete the Work as evidenced by final
payment.

Application for Payment--The form acceptable to UTILITIES, accompanied by sup-
porting documentation as is required by the Agreement Documents, which is to
be used by CONTRACTOR during the course of the Work in requesting progress
or final payments.

Asbestos--Any material that contains more than one percent asbestos and is friable or
is releasing asbestos fibers into the air above current action levels established by
the United States Occupational Safety and Health Administration.

Bid-- The offer or proposal of a bidder submitted on the prescribed form setting forth
the prices for the Work to be performed.

Bidding Documents--The Bidding Requirements and the proposed Agreement
Documents (including all Addenda issued prior to receipt of Bids).

Bidding Requirements--The Advertisement or Invitation to Bid, Instructions to Bidders,
Bid security form, if any, and the Bid form with any supplements.

Bonds--Performance, Payment, and Maintenance bonds and other instruments of
security.

Change Order--A written order which is signed by CONTRACTOR and UTILITIES after
execution of this Agreement which authorizes an addition, deletion, or revision in
the Work or an adjustment in the Agreement Price or the Agreement Times,
issued on or after the Effective Date of the Agreement.

Claim--A demand or assertion by UTILITIES or CONTRACTOR seeking an adjustment
in the Agreement Price and/or Agreement Times or other relief with respect to
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the terms of the Agreement. A demand for money or services by a third party is
not a Claim.

CONTRACTOR--The individual or entity with whom UTILITIES has entered into the
Agreement.

Cost of the Work--The costs incurred, recorded, and paid by CONTRACTOR in the
performance of the Work including, but not limited to: the total hard and soft costs
of labor, materials, provisions, supplies, fees, water, heat, utilities, permits,
licenses, tests, taxes, transportation, mobilization, demobilization, traffic
mitigation/management, expenses, equipment rentals, equipment purchases,
insurance and bond premiums and deductibles, supervision, warranties,
engineering, clerical, and accounting services, the value of the use of equipment,
and reasonable estimates of other costs which may be reasonably apportioned to
procurement and completion of the Construction Phase Work, in accordance with
the Agreement.

Day-- The word “day” shall constitute a calendar day of twenty-four (24) hours

measured from midnight to the next midnight.

Defective--An adjective which when modifying the term Construction or Work refers to
Construction or Work that is unsatisfactory, faulty or deficient, in that it does not
conform to the Agreement Documents, or does not meet the requirements of any
inspection, reference standard, test or approval referred to in the Agreement
Documents, or has been damaged prior to UTILITIES’ final payment (unless
responsibility for the protection thereof has been assumed by UTILITIES at
Substantial Completion).

Drawings--That part of the Agreement Documents that UTILITIES has used to describe

the scope, extent, and character of the Work to be performed by CONTRACTOR.
Shop Drawings and other CONTRACTOR submittals are not Drawings as so
defined.

Effective Date of the Agreement--The date indicated in the Agreement on which it
becomes effective, but if no such date is indicated, it means the date on which the
Agreement is signed and delivered by the last of the two parties to sign and deliver.

ENGINEER—The individual or entity having a contract with UTILITIES to furnish
engineering services with respect to the Work and who is identified as such.

Environmental Concern--The presence at the Site of a threatened or endangered
species or plant, or of an archaeological artifact.

Field Order--A written order issued by a UTILITIES’ Representative which requires
minor changes in the Work but which does not involve a change in the
Agreement Price or the Agreement Times.

Final Completion of the Work — the date certified by UTILITIES when the equipment
has been inspected and operates to the performance standards established in
the Agreement Documents, the punch list items have been completed to the
satisfaction of UTILITIES, all documents have been completed and delivered to
UTILITIES as required by the Agreement Documents, CONTRACTOR has
satisfactorily fulfiled all of its obligations in accordance with the Agreement
Documents, the Work is accepted by UTILITIES and a Final Application for
Payment in accordance with Articles 3.08 and 13.09 is received.

Full Notice to Proceed--A written notice given by UTILITIES to CONTRACTOR fixing
the date on which construction activities may commence.
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General Requirements-- The General Requirements pertain to all sections of Division 1
of the Specifications.

Hazardous Environmental Condition--The presence at the site of asbestos,
hazardous waste, PCBs, petroleum products, Hazardous Substances or
Hazardous Materials, or Radioactive Material in such quantities or circumstances
that there is a danger to persons or property.

Hazardous Substances or Hazardous Materials--Any substance or material identified
now or in the future as hazardous under any federal, state, or local law or
regulation, or any other substance or material which may be considered
hazardous or otherwise subject to a statutory or regulatory requirement
governing handling disposal, and/or cleanup.

Hazardous Waste--The term Hazardous Waste shall have the meaning provided in
Section 1004 of the Solid Waste Disposal Act (42 U.S.C. § 6903(5)).

Laws and Regulations; Laws or Regulations--Any and all applicable federal, state,
and local laws, rules, regulations, ordinances, codes, requirements, and orders of
any and all governmental bodies, agencies, authorities, and courts having
jurisdiction.

Lien--Purported charges or encumbrances upon Work funds, real property, or personal
property.

Limited Notice to Proceed--A written notice given by UTILITIES to CONTRACTOR
fixing the date on which the Agreement Time will commence to run.

Milestone--A principal event specified in the Agreement Documents relating to an
intermediate or final completion date or time prior to Substantial Completion of all
the Work.

Notice--A written document in strict compliance with Article 15.01, which shall in no

event include actual, verbal, or constructive notice.

Notice of Award--The written notice by UTILITIES to the successful bidder stating that
upon compliance by the successful bidder with the conditions precedent
enumerated therein, within the time specified, UTILITIES will sign and deliver the
Agreement.

Partial Utilization--Use by UTILITIES of a substantially completed part of the Work for
the purpose for which it is intended (or a related purpose) prior to Substantial
Completion of all the Work.

PCBs--Polychlorinated biphenyis.

Petroleum--Petroleum, including crude oil or any fraction thereof which is liquid at
standard conditions of temperature and pressure (sixty degrees (60°) Fahrenheit

and 14.7 pounds per square inch absolute), such as oil, petroleum, fuel oil, oil
sludge, oil refuse, gasoline, kerosene, and oil mixed with other non-Hazardous

Wastes and crude oils.

Project--The total construction of which the Work to be performed under the Agreement
Documents may be the whole, or a part as indicated elsewhere in the Agreement
Documents.

Radioactive Material-- Source, special nuclear, or byproduct material as defined by the
Atomic Energy Act of 1954 (42 U.S.C. § 2011 et seq.), as amended.

Samples--Physical examples of materials, equipment, or workmanship that are
representative of some portion of the Work and which establish the standards by
which such portion of the Work will be judged.
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Shop Drawings--All drawings, diagrams, illustrations, schedules, and other data or
information, which are specifically prepared or assembled by or for
CONTRACTOR and submitted by CONTRACTOR to UTILITIES to illustrate
some portion of the Work.

Site--Lands or other areas designated in the Agreement Documents as being furnished
by UTILITIES for the performance of the Work, including rights-of-way and
easements for access thereto, and other lands.

Solicitation Response--The offer or proposal of a respondent submitted on the
prescribed form setting forth the prices for the Work to be performed.

Solicitation Documents--All UTILITIES documents and information describing the
proposed contract and the proposed Agreement Documents (including all Adden-
da issued prior to receipt of Solicitation Responses).

Solicitation Requirements--The Request for Proposal or Invitation to Bid, Instructions
to Bidders, Bid security form, if any, and the Bid form with any supplements.

Specifications--Those portions of the Agreement Documents prepared by or for
CONTRACTOR and approved by UTILITIES consisting of written technical
descriptions of materials, equipment, construction systems, standards, and
workmanship, or other general requirements as applied to the Work.

Subcontractor--An individual or entity of any tier supplying labor, services and/or
materials for the Work and having a direct contract with CONTRACTOR or with
any other of its Subcontractors for the performance of a part of the Work at the
Site.

Submittal--A written or graphic document prepared by or for CONTRACTOR which is
required by the Agreement Documents to be submitted to UTILITIES by
CONTRACTOR. Submittals may include Drawings, Specifications, progress
schedules, Shop Drawings, Samples, Cash Flow Projections, and Schedules of
Values. Submittals other than Drawings and Specifications are not Agreement
Documents.

Substantial Completion--The time at which the Work (or a specified part thereof) has
progressed to the point where, in the opinion of UTILITIES’ Representative, the Work
(or a specified part thereof) is sufficiently complete, in accordance with the
Agreement Documents, so that the Work (or a specified part thereof) can be utilized
for the purposes for which it is intended. The terms “substantially complete” and
“substantially completed” as applied to all or part of the Work refer to 14.05 of the
General Conditions.

Supplementary Conditions--That part of the Agreement Documents which amends or
suppiements these General Conditions.

Supplier--A manufacturer, fabricator, supplier, distributor, material man, or vendor
having a direct contract with CONTRACTOR or with any Subcontractor to the Project
to furnish materials or equipment to be incorporated in the Work by CONTRACTOR
or any Subcontractor.

Underground Facilities--All underground pipelines, conduits, ducts, cables, wires,
manholes, vaults, tanks, tunnels, or other such facilities or attachments, and any
encasements containing such facilities, including those that convey electricity,
gases, steam, liquid petroleum products, telephone or other communications,
cable television, water, wastewater, storm water, other liquids or chemicals, or
traffic or other control systems.

UTILITIES’ Consultant--An individual or entity having a contract with UTILITIES to
vfurnish services as an independent professional associate or consuitant with
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respect to the Project and who is identified as such. This reference shall include
an engineer, unless the context requires a different meaning.

UTILITIES' Representative--A person designated in writing to act as UTILITIES
representative with respect to CONTRACTOR's performance of the Work, including,
but not limited to, a UTILITIES’ employee or a designated employee of UTILITIES’
program manager, MWH Americas, Inc.; UTILITIES’ Representative is identified as
‘CONSTRUCTION MANAGER” in the Agreement Documents. Such person shall
have complete authority to transmit instructions, receive information, interpret and
define UTILITIES’ policies, make decisions with respect to performance of the Work,
and provide such other services as may be agreed upon.

Work--The entire completed construction and the various separately identifiable parts
thereof required to be performed or furnished under the Agreement Documents,
or necessarily implied therefrom. Work includes and is the result of performing or
furnishing Construction as required by the Agreement Documents.

Work Change Directive--A written directive to CONTRACTOR issued on or after the
Effective Date of the Agreement and signed by UTILITIES ordering an addition,
deletion, or revision in the Work, or responding to emergencies. A Work Change
Directive will not change the Agreement Price or the Agreement Times but is
evidence that the parties expect that the change directed or documented by a
Work Change Directive will be incorporated in a subsequently issued Change
Order following negotiations by the parties as to its effect, if any, on the
Agreement Price or Agreement Times.

Written Amendment--A written amendment of the Agreement Documents, signed by
UTILITIES and CONTRACTOR on or after the Effective Date of the Agreement
and normally dealing with the non-engineering or non-technical aspects rather
than strictly design or construction-related aspects of the Agreement Documents.

1.02 TERMINOLOGY

A. Intent of Certain Terms or Adjectives

1. Whenever in the Agreement Documents the terms “as allowed,” “as approved,”
or terms of like effect or import are used, or the adjectives “reasonable,”
“suitable,” “acceptable,” “proper,” “satisfactory,” or adjectives of like effect or
import are used to describe an action or determination of UTILITIES as to the
Work, it is intended that such action or determination will be solely to evaluate, in
general, the completed Work for compliance with the requirements of and
information in the Agreement Documents and conformance with the design
concept of the completed Project as a functioning whole as shown or indicated in
the Agreement Documents (unless there is a specific statement indicating
otherwise). The use of any such term or adjective shall not be effective to assign
to UTILITIES any duty or authority to supervise or direct the performance of the
Work or any duty or authority to undertake responsibility contrary to the
provisions of the Agreement Documents.

B. Furnish, Install, Perform, Provide

1. The word “furnish,” when used in connection with services, materials, or
equipment, shall mean to supply and deliver said services, materials, or
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equipment to the Site (or some other specified location) ready for use or
installation and in usable or operable condition.

2. The word “install,” when used in connection with services, materials, or
equipment, shall mean to put into use or place in final position said services,
materials, or equipment complete and ready for intended use.

3. The words “perform” or “provide,” when used in connection with services,
materials, or equipment, shall mean to furnish and install said services, materials,
or equipment complete and ready for intended use.

4. When “furnish,” “install,” “perform,” or “provide” is not used in connection with
services, materials, or equipment in a context clearly requiring an obligation of
CONTRACTOR, “provide” is implied.

D. Unless stated otherwise in the Agreement Documents, words or phrases which have

a well-known technical or construction industry or trade meaning are used in the
Agreement Documents in accordance with such recognized meaning.

ARTICLE 2 - PRELIMINARY MATTERS

2.01 DELIVERY OF BONDS

When CONTRACTOR delivers the executed Agreements to UTILITIES, CONTRACTOR
shall also deliver to UTILITIES such Bonds as CONTRACTOR may be required to
furnish in accordance with Article 5.

2.02 COMMENCEMENT OF AGREEMENT TIMES; LIMITED NOTICE TO PROCEED

The Agreement Times will commence to run on the date stated in the Limited Notice to
Proceed. A Limited Notice to Proceed is expected to be given within thirty (30) days after
the Effective Date of the Agreement. if CONTRACTOR has not received a Limited
Notice to Proceed by the thirtieth day after the Effective Date, CONTRACTOR shall
notify UTILITIES immediately.

2.03 STARTING THE WORK

CONTRACTOR shall start to perform the Work on the date when the Agreement Times
commence to run. No Work shall commence at the Site prior to the date on which the
Agreement Times commence to run.

2.04 BEFORE STARTING CONSTRUCTION

A. CONTRACTOR's Review of Agreement Documents: Before undertaking each part
of the Work, CONTRACTOR shall carefully study and compare the Agreement
Documents and check and verify pertinent figures therein and all applicable field
measurements. CONTRACTOR shall promptly report in writing to UTILITIES any
conflict, error, ambiguity, or discrepancy which CONTRACTOR may discover and
shall obtain a written interpretation or clarification from UTILITIES before proceeding
with any Work affected thereby; however, CONTRACTOR shall not be liable to
UTILITIES for failure to report any conflict, error, ambiguity, or discrepancy in the
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Agreement Documents unless CONTRACTOR knew or reasonably should have
known thereof.

B. Preliminary Schedules: Within ten (10) days after the Effective Date of the
Agreement, CONTRACTOR shall submit to UTILITIES’ Representative for its timely
review:

1. a preliminary progress schedule indicating the times (numbers of days or dates)
for starting and completing the various stages of the Work, including any
Milestones specified in the Agreement Documents;

2. a preliminary schedule of required Submittals and the times for submitting,
reviewing, and processing such Submittal; and

3. A preliminary Cash Flow Projection.

C. Before any Work is started, CONTRACTOR and UTILITIES shall each deliver to the
other, with copies to each additional insured identified herein, certificates of insur-
ance (and other evidence of insurance which either of them or any additional insured
may reasonably request) which CONTRACTOR and UTILITIES respectively are
required to purchase and maintain in accordance with Article 5 of these General
Conditions or as may be modified in the Supplementary Conditions.

D. Before any Work at the Site is started, CONTRACTOR shali deliver to UTILITIES
copies of all required environmental and other permits for the Work.

2.05 PRECONSTRUCTION CONFERENCE

Within twenty (20) days after the Agreement Times start to run, but before any Work at
the Site is started, a conference attended by CONTRACTOR, UTILITIES
Representative, and others as appropriate will be held to establish a working
understanding among the parties as to the Work and to discuss the schedules referred
to in paragraph 2.04.B, procedures for handling Shop Drawings and other submittals,
processing Applications for Payment, and maintaining required records.

2.06 INITIAL ACCEPTANCE OF SCHEDULES

A. At least ten (10) days before submission of the first Application for Payment, a
conference attended by CONTRACTOR, UTILITIES, and others as appropriate will
be held to review for acceptability the schedules submitted in accordance with Article
2.04.B. CONTRACTOR shall have an additional ten (10) days to make corrections
and adjustments and to complete and resubmit the schedules. No progress payment
shall be made to CONTRACTOR until the schedules are submitted to and
acceptable to UTILITIES as provided below.

1. The progress schedule will be acceptable to UTILITIES when the progress
schedule provides an orderly progression of the Work from start to completion
dates for various segments of the Work are in compliance with any specified
Milestones and the Agreement Times, including the schedule for all deliverables,
but such acceptance will neither impose on UTILITIES responsibility for the
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sequencing, scheduling, or progress of the Work nor interfere with or relieve
CONTRACTOR from CONTRACTOR's full responsibility. UTILITIES' acceptance
shall not be deemed to confirm that the schedule is a reasonable plan for
performing the Work.

2. CONTRACTOR'’s schedule of Submittals will be acceptable to UTILITIES as
providing a workable arrangement for reviewing and processing the required
Submittals.

3. CONTRACTOR’s schedule of values must be acceptable to UTILITIES as to
form and substance.

ARTICLE 3 - AGREEMENT DOCUMENTS: INTENT, AMENDING, REUSE

3.01 INTENT

A

The intent of the Agreement Documents is to include all items and services
necessary for the proper execution and Final Completion of the Work. The
Agreement Documents are complementary; what is called for by one is as binding as
if called for by all. In the event of any conflict between the Agreement Documents,
the greater service, better quality or greater quantity shall be included in the Work
and Agreement Price without additional compensation.

It is the intent of the Agreement Documents to describe a functionally complete
Project (or part thereof) to be constructed in accordance with the Agreement
Documents. Any labor, documentation, services, materials, or equipment that may
reasonably be inferred from the Agreement Documents or from prevailing custom or
trade usage as being required to produce the intended result shall be provided by
CONTRACTOR whether or not specifically called for at no additional cost to
UTILITIES.

3.02 REFERENCE

Standards, specifications, manuals, or codes of any technical society, organization, or
association, or to the Laws or Regulations or any governmental authority, whether such
reference be specific or by implication, shall mean the latest standard, specification,
manual, code, or Laws or Regulations in effect on the Effective Date of the Agreement,
except as may be otherwise specifically stated in the Agreement Documents.

3.03 REPORTING AND RESOLVING DISCREPANCIES

A

Reporting Discrepancies

1. If, during the performance of the Work, CONTRACTOR discovers any conflict,
error, ambiguity, or discrepancy within the Agreement Documents or between the
Agreement Documents and any provision of any Law or Regulation applicable to
the performance of the Work or of any standard, specification, manual or code, or
of any instruction of any Supplier, CONTRACTOR shall report it to UTILITIES in
writing at once. CONTRACTOR shall not proceed with the Work affected thereby
(except in an emergency as required by paragraph 6.15.A) until the discrepancy

T01-00076 (06/2010) GC-8 Agreement No. 201112505



has been resolved by one of the methods indicated in paragraph 3.04; provided,
however, that CONTRACTOR shall not be liable to UTILITIES for failure to report
any conflict, error, ambiguity, or discrepancy unless CONTRACTOR knew or
reasonably should have known thereof. In the absence of a resolution by one of
the methods indicated in Section 3.04, the hierarchy set out in Section 7 of the
Agreement shall control.

B. Resolving Discrepancies

1.

Except as may be otherwise specifically stated in the Agreement Documents, the
provisions of the Agreement Documents shall take precedence in resolving any
conflict, error, ambiguity, or discrepancy between the provisions of the
Agreement Documents and:

a. the provisions of any standard, specification, manual, code, or instruction
(whether or not specifically incorporated by reference in the Agreement
Documents); or

b. the provisions of any Laws or Regulations applicable to the performance of
the Work (unless such an interpretation of the provisions of the Agreement
Documents would result in violation of any Laws or Regulations).

No provision of any such standard, specification, manual, code or instruction
shall be effective to change the duties and responsibilities of UTILITIES,
CONTRACTOR, or any of their subcontractors, consultants, agents, or
employees from those set forth in the Agreement Documents, nor shall it be
effective to assign to UTILITIES any duty or authority to supervise or direct the
furnishing or performance of the Work or any duty or authority to undertake
responsibility inconsistent with the provisions of Article 8.02 or any other
provision of the Agreement Documents.

3.04 AMENDING AND SUPPLEMENTING AGREEMENT DOCUMENTS

The Agreement Documents may be amended to provide for additions, deletions. and
revisions in the Work or to modify the terms and conditions thereof in one or more of the

following ways:

a. UTILITIES’ approval of required Submittals (pursuant to Article 7.15.A);
b. A Work Change Directive;

¢. A Change Order; or

d. A formal Written Amendment

3.05 USE OF DOCUMENTS

A

The Project is the property of UTILITIES. Therefore, original designs, plans,
drawings, specifications and other work product in whatever form and/or stage of
completion produced by the CONTRACTOR and its Subcontractors for the Project
(“Instruments of Service”) are the property of UTILITIES. The CONTRACTOR may
not use the Instruments of Service for any purpose not relating to the Project without
UTILITIES® written consent. CONTRACTOR shall furnish UTILITIES with such
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reproductions of the Instruments of Service, including native files, as UTILITIES may
reasonably require. Upon completion of the Work or any earlier termination of this
Agreement, CONTRACTOR will revise the drawings to reflect changes made during
construction and will, at CONTRACTOR's cost, promptly furnish UTILITIES with one
(1) complete set of all native files and reproducible record prints and all of the
submittals required in this Agreement. Prints shall be furnished at any other time
requested by UTILITIES. All such files and reproductions shall be the property of
UTILITIES who may use them without CONTRACTOR’s permission for any proper
purpose, including, but not limited to, additions to or completion of the Project.
Except as otherwise provided herein, engineering documents, drawings, and
specifications prepared by CONTRACTOR as part of the services rendered shall
become the property of UTILITIES, provided however, that CONTRACTOR shall
retain its rights in its standard drawing details, designs, specifications, databases,
computer software and any other proprietary property held before the services
rendered in this Agreement. Rights to intellectual property developed in the
performance of the Work are the property of UTILITIES and CONTRACTOR shall
work with UTILITIES to copyright, trademark, or otherwise protect these rights as

applicable.

B. All documents including Drawings and Specifications prepared or furnished by
CONTRACTOR pursuant to this Agreement are Instruments of Service in respect to
the Project. UTILITIES may make and retain copies for information and reference in
connection with the use, maintenance, repair and occupancy of the Project by
UTILITIES and others; however, such documents are not intended or represented to
be suitable for reuse by UTILITIES or others on extensions of the Project or on any
other project. Any reuse without written verification or adaptation by CONTRACTOR
for the specific purpose intended will be at UTILITIES' sole risk and without liability to
CONTRACTOR. Any such verification or adaptation will entite CONTRACTOR to
further compensation at rates to be agreed upon by UTILITIES and CONTRACTOR.

ARTICLE 4 - AVAILABILITY OF LANDS; SUBSURFACE AND PHYSICAL
CONDITIONS; REFERENCE POINTS

4.01 AVAILABILITY OF LANDS

A. UTILITIES shall furnish, as indicated in the Agreement Documents, the lands upon
which the Construction is to be performed, rights-of-way and easements for access
thereto, and such other lands which are designated for the use of CONTRACTOR.
Upon reasonable written request, UTILITIES shall identify any encumbrances or
restrictions not of general application but specifically related to use of lands so
furnished with which CONTRACTOR will have to comply in performing the Work.
Easements for permanent structures or permanent changes in existing facilities will
be obtained and paid for by UTILITIES, unless otherwise provided in the Agreement
Documents. If CONTRACTOR and UTILITIES are unable to agree on entitiement to
or the amount or extent of any adjustment in the Agreement Price or Agreement
Times as a result of any delay in UTILITIES’ furnishing these lands, rights-of-way, or
easements, CONTRACTOR may make a claim therefor as provided in Article 10.05,
if the Work cannot be sequenced or scheduled to avoid a delay.
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B. CONTRACTOR shall provide for all additional lands and access thereto that may be
required for temporary construction facilities or storage of materials and equipment.

C. CONTRACTOR shall provide UTILITIES with copies of agreements with private
landowners and evidence of appropriate insurance coverage for the term of such
use.

4.02 SUBSURFACE AND PHYSICAL CONDITIONS
A. Reports and Drawings: The Work technical specifications identify:

1. those reports of explorations and tests of subsurface conditions at or contiguous
to the Site that UTILITIES has used in preparing the Agreement Documents; and

2. those drawings of physical conditions in or relating to existing surface or
subsurface structures at or contiguous to the Site (except Underground Facilities)
that UTILITIES has used in preparing the Agreement Documents.

B. Reliance by CONTRACTOR on Technical Data Authorized: CONTRACTOR may
rely upon the general accuracy of the “technical data” contained in the reports and
drawings, but the reports and drawings are not Agreement Documents. The “techni-
cal data” is identified in the Work technical specifications. Except for the reliance on
the “technical data,” CONTRACTOR may not rely upon or make any Claim against
UTILITIES, UTILITIES’ Representative, or any of UTILITIES' Consultants with
respect to:

1. the completeness of such reports and drawings for CONTRACTOR’s purposes,
including, but not limited to, any aspects of the means, methods, techniques,
sequences, and procedures of construction to be employed by CONTRACTOR,
and safety precautions and programs incident thereto; or

2. other data, interpretations, opinions, and information contained in the reports or
shown or indicated in such drawings; or

3. any CONTRACTOR interpretation of or conclusion drawn from any "technical
data" or any such other data, interpretations, opinions, or information.

4.03 DIFFERING SITE CONDITIONS

CONTRACTOR shall promptly, and before the conditions are disturbed, give a written
notice to UTILITIES of (i) subsurface or latent physical conditions at the Site which differ
materially from those indicated in the Agreement Documents or the reports obtained by
CONTRACTOR, or (i) unknown physical conditions at the Site, of an unusual nature,
which differ materially from those ordinarily encountered and generally recognized in the
area and fundamental to the character of the work called for by the Agreement
Documents.

A. UTILITIES will investigate the Site conditions promptly after receiving any notice. If
the conditions do materially so differ and cause an increase or decrease in the
CONTRACTOR's cost of, or the time required for, performing any part of the Work,
whether or not changed as a result of the conditions, an equitable adjustment may
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be made under this Article 4.03 and the Agreement Times or Agreement Price may
be modified in writing by Change Order in accordance with Article 10.

B. No request by CONTRACTOR for an equitable adjustment for differing conditions
shall be allowed unless CONTRACTOR has given the written notice required by
Article 4.03.A; and followed the claim process prescribed in 10.02 A.

1. The Agreement Price or the Agreement Times, or both, may be equitably
adjusted to the extent that the existence of such differing Site condition causes
an increase or decrease in CONTRACTOR’s cost of, or time required for,
performance of the Work; subject, however, to the following:

a. such condition must meet any one or more of the categories described in
Article 4.03.A; and

b. with respect to Work that is paid for on a Unit Price Basis, any adjustment in
Agreement Price will be subject to the provisions of Article 10.04; and

c. notice must be provided in accordance with Article 4.03.A. and 10.02.A.

2. CONTRACTOR shall not be entitled to any adjustment in the Agreement Price or
Agreement Times if:

a. CONTRACTOR knew or should have known of the existence of such
conditions. on or before the date a Written Amendment establishing the
Agreement Price was executed; or

b. CONTRACTOR could have discovered such conditions by obtaining
additional tests, data and studies that would reasonably be recommended by
members of the engineering profession to supplement the reports included in
the Agreement Documents;

c. the existence of such condition could reasonably have been discovered or
revealed as a result of any examination, investigation, exploration, test, or
study of the Site and contiguous areas required by the Agreement
Documents to be conducted by or for CONTRACTOR prior fo
CONTRACTOR’s making such final commitment; or

d. CONTRACTOR failed to give the written notice within the time and as required
by Article 4.03.A.

3. If UTILITIES and CONTRACTOR are unable to agree on entitlement to or on the
amount or extent, if any, of any adjustment in the Agreement Price or Agreement
Times, or both, a Claim may be made therefore as provided in Article 10.02.A.
However, UTILITIES, UTILITIES’ Representative, and UTILITIES' Consultants
shall not be liable to CONTRACTOR for any claims, costs, losses, or damages
(including but not limited to all fees and charges of engineers, architects,
attorneys, and other professionals and all court or other dispute resolution costs)
sustained by CONTRACTOR on or in connection with any other project or
anticipated project.
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4.04 UNDERGROUND FACILITIES

A. Shown or Indicated: The information and data shown or indicated in the Agreement
Documents with respect to existing Underground Facilities at or contiguous to the
Site is based on information and data furnished to UTILITIES by the owners of the
Underground Facilities, including UTILITIES, or by others. Nothing contained herein
is intended to waive or alter the provisions of the Colorado Excavation (“Call Before
You Dig”) statutes. Unless it is otherwise expressly provided in the Work technical
specifications:

1.

UTILITIES shall not be responsible for the accuracy or completeness of any
information or data; and

2. the cost of all of the following will be included in the Agreement Price, and

CONTRACTOR shall have full responsibility for:
a. reviewing and checking all information and data,

b. locating all Underground Facilities shown or indicated in the Agreement
Documents,

. coordinating the Work with the owners of the Underground Facilities,
including UTILITIES, during construction, and

d. the safety and protection of all the Underground Facilities and repairing any
damage thereto resulting from the Work.

B. Not Shown or Indicated

1.

If an Underground Facility is uncovered or revealed at or contiguous to the Site
which was not shown or indicated, or not shown or indicated with reasonable
accuracy in the Agreement Documents, CONTRACTOR shall, promptly after
becoming aware thereof and before further disturbing conditions affected thereby
or performing any Work in connection therewith (except in an emergency as
required by paragraph 6.15.A), identify the owner of the Underground Facility and
give written notice to that owner and to UTILITIES. UTILITIES will promptly
review the Underground Facility and determine the extent, if any, to which a
change is required in the Agreement Documents to reflect and document the
consequences of the existence or location of the Underground Facility. During
such time, CONTRACTOR shall be responsible for the safety and protection of
the Underground Facility.

If UTILITIES concludes that a change in the Agreement Documents is required, it
may make an authorized change as set out in Article 10.01.

4.05 REFERENCE POINTS

A. CONTRACTOR shall be responsible for laying out the Work, shall protect and
preserve the established reference points and property monuments, and shall make
no changes or relocations without the prior written approval of UTILITIES.
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B. CONTRACTOR shall report to UTILITIES whenever any reference point or property
monument is lost or destroyed or requires relocation because of necessary changes
in grades or locations, and shall be responsible for the accurate replacement or
relocation of such reference points or property monuments by professionally qualified
personnel, at its cost.

4.06 HAZARDOUS ENVIRONMENTAL CONDITION AT SITE

shall not be responsible for any Hazardous Condition encountered at the Site which
arise from subsurface or latent physical conditions at the Site which CONTRACTOR
could not have reasonably discovered and which were not known on or before mutual
execution of the Written Amendment establishing the GMP. CONTRACTOR shall be
responsible for materials creating a Hazardous Condition brought to the Site by
CONTRACTOR, Subcontractors, Suppliers, or anyone else for whom CONTRACTOR is
responsible.

A. CONTRACTOR and any affected Subcontractor shall immediately (i) stop all
Construction in connection with any such Hazardous Condition and in any area affected
thereby (except in an emergency as required by Article 6.14), and (ii) notify UTILITIES
(and thereafter confirm such notice in writing). UTILITIES shall promptly determine the
necessity of retaining a qualified expert to evaluate such Hazardous Condition or take
corrective action, if necessary. CONTRACTOR shall not be required to resume
Construction in connection with such Hazardous Condition or in any such affected area
until after UTILITIES has obtained any required permits related thereto and delivered to
CONTRACTOR special written notice (i) specifying that such Hazardous Condition and
any affected area is or has been rendered safe for the resumption of Construction, or (ii)
specifying any special conditions under which such Construction may be resumed
safely. If UTILITIES and CONTRACTOR cannot agree as to entitlement to or the amount
or extent of an adjustment, if any, in the GMP or Agreement Times as a result of such
Construction stoppage or such special conditions under which Construction is agreed by
CONTRACTOR to be resumed, either party may make a claim therefor as provided in
Article 10.

B. If after receipt of such special written notice CONTRACTOR does not agree to
resume Construction based on a reasonable belief it is unsafe, or does not agree to
resume such Construction under such special conditions, then UTILITIES may order
such portion of the Work that is related to such Hazardous Condition or in such affected
area to be deleted from the Work through a Change Order or resequenced. If UTILITIES
and CONTRACTOR cannot agree as to entitlement to or the amount or extent of an
adjustment, if any, in the GMP or Agreement Times as a resuit of deleting or
resequencing such portion of the Work, then either party may make a claim therefore as
provided in Article 9. UTILITIES may have such deleted portion of the Work performed
by UTILITIES’ own forces or others in accordance with Article 7.

The provisions of Article 4.03 are not intended to apply to materials uncovered or
revealed at the Site which are or could be a Hazardous Condition when such materials
are identified in the Agreement Documents or Supplemental Conditions
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D. Use of Asbestos Materials
Before final Application for Payment, CONTRACTOR shall provide to UTILITIES a
statement signed by the architect or engineer responsible for construction indicating
that no asbestos containing material was specified as a building material in any
construction document and that no asbestos containing material was used as a
building material in any building or otherwise incorporated into the Work.

ARTICLE 5 - BONDS AND INSURANCE

5.01 PERFORMANCE, PAYMENT, MAINTENANCE, AND OTHER BONDS

A. CONTRACTOR shall furnish Performance, Payment, and Maintenance Bonds
acceptable to UTILITIES, each in an amount at least equal to the Agreement Price,
as security for the faithful performance and payment of all CONTRACTOR’s
obligations under the Agreement Documents. These Bonds shall remain in effect at
least one (1) year after the date of final payment, except as provided otherwise by
Laws or Regulations or by the Agreement Documents. CONTRACTOR shall also
furnish such other Bonds as are required by the Agreement Documents.

B. All Bonds shall be in the form prescribed by the Agreement Documents and Laws or
Regulations (to the extent such Laws and Regulations impose additional
requirements), and shall be executed by such sureties as are named in the current
list of “Companies Holding Certificates of Authority as Acceptable Sureties on
Federal Bonds and as Acceptable Reinsuring Companies” as published in Circular
570 (amended) by the Financial Management Service, Surety Bond Branch, U.S.
Department of the Treasury. All Bonds signed by an agent must be accompanied by
a certified copy of such agent’s authority to act.

C. If the surety on any Bond furnished by CONTRACTOR is declared bankrupt or
becomes insolvent or its right to do business is terminated in any state where any
part of the Work is located or it ceases to meet the requirements of paragraph
5.01.B, CONTRACTOR shall within twenty (20) days thereafter substitute another
Bond and surety, both of which shall comply with the requnrements of paragraphs
5.01.B and 5.02.

5.02 LICENSED SURETIES AND INSURERS

All Bonds and insurance policies required by the Agreement Documents to be
purchased and maintained by UTILITIES or CONTRACTOR shall be obtained from
surety or insurance companies that are duly licensed or authorized to issue Bonds or
insurance policies for the limits and coverages so required in the jurisdiction in which the
Work is located. Such surety and insurance companies shall also meet such additional
requirements and qualifications as may be provided in the Agreement Documents.

5.03 INSURANCE REQUIREMENTS

A. For the duration of the Agreement and for a period of not less than eight (8) years
after Final Completion of the Work, CONTRACTOR shall, at his own expense,
procure and maintain insurance and shall require all subcontractors of all tiers to
provide and maintain insurance of the type and in the limits as set forth below, on all
operations, in companies authorized to do business in the State of Colorado and
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rated by A M. Best's Rating as A:VIll or better, or in companies acceptable to
UTILITIES, as follows:

1. Workers’ Compensation and Employer’s Liability Insurance. Workers’
Compensation insurance shall be provided as required by an applicable law or
regulation. Employer’s liability insurance shall be provided in amounts not less
than $500,000 each accident for bodily injury by accident, $500,000 policy limit
for bodily injury by disease, and $500,000 each employee for bodily injury by
disease. CONTRACTOR shall require each subcontractor similarly to maintain
Workers’ Compensation and Employer Liability insurance.

2. General Liability Insurance. Commercial General Liability insurance, with a
riggers liability endorsement, on an occurrence form, covering all operations by
or on behalf of CONTRACTOR providing insurance for bodily injury liability and
property damage liability for the limits of liability indicated below and including
coverage for:

a. Premises and operations liability:

b. Products liability;

c. Completed operations liability shall be provided for two (2) years
following substantial completion of the Work;

d. Broad form contractual liability insuring the obligations assumed by
CONTRACTOR in this agreement, including indemnity obligations:

e. Broad form property damage for property in the care, custody, and
control of the CONTRACTOR;

f. X.C.U. Coverage - If the Agreement requires any work procedures
involving blasting, excavating, tunneling, or other underground work,
the liability coverage shall include coverage commonly referred to as
X.C.U. for explosion, collapse and underground hazards;

g. Personal injury and advertising liability;

h. railroad liability within fifty feet (50') of railroad, if working within the
vicinity of any railroad, bridge, trestle, track, roadbed, tunnel,
underpass, or crossing; and

i. Independent contractors.

Except with respect to bodily injury and property damage included within
the products and completed operations, the aggregate limits, where
applicable, shall apply separately to CONTRACTOR’s work under this
Agreement.

The limits of liability shall not be less than:
$1,000,000 each occurrence (combined single limit for bodily
injury and property damage)
$1,000,000 for Personal and Advertising Injury Liability
$2,000,000 Aggregate for Products-Completed Operations
$2,000,000 General Aggregate

3. Automobile Liability Insurance (Bodily Injury and Property Damage Liability)

including coverage for all owned, hired, and non-owned automobiles. The limits
of liability shall not be less than $1,000,000 Combined Single Limit occurrence
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for each accident. CONTRACTOR'’s Automobile Liability insurance policy shall
include coverage for Automobile Contractual Liability.

4. Professional Liability. If the Agreement requires any work for professional
services, CONTRACTOR must carry Professional Liability insurance including
errors and omission coverage in an amount not less than $1,000,000 per
occurrence or claims made and aggregate.

5. Pollution Liability. In the event the Agreement involves any excavation,
subsurface, underground, or dewatering work, CONTRACTOR must carry at all
times during the term of this Agreement, and for twenty-four (24) months
following termination of this Agreement, a Pollution Liability policy with limits not
less than $1,000,000 per occurrence (or claims made) and not less than
$1,000,000 aggregate for Bodily Injury, Personal Injury, and Property Damage.
This coverage must include any losses arising from transit exposures and include
all costs associated with clean-up, containment, and disposal of any hazardous
liquids or materials. This insurance must include coverage for any costs arising
out of mold or fungus claims or issues.

6. Umbrella/Excess Liability.

a. CONTRACTOR shall maintain umbrella/excess liability insurance in an
amount of not less than $5,000,000 with respect to coverage required
under the Commercial General Liability, Automobile Liability, and
Employer’s Liability. This coverage must be Umbrella coverage, offering
coverage “at least as broad as all underlying coverage.” Subcontractors
shall be required to maintain umbrella/excess liability insurance limits of
at least $1,000,000.

b. CONTRACTOR shall verify its subcontractors’ compliance with the
requirements of sections (a) through (f), and cause their certificates of
insurance to be provided to CONTRACTOR and made available to
UTILITIES upon request.

B. Any deductible or self-insured retention must be declared to UTILITIES. Any and all
deductibles or self-insurance retentions in the foregoing insurance policies shall be
assumed by and be for the account of, and at the sole risk of CONTRACTOR and its
subcontractors. No adjustments shall be made to the Agreement Price for the cost of
any deductible, self insured retention, claim expense of any kind, or third party
administration costs.

C. On all policies except for Workers’ Compensation and Employer’'s Liability, and
Professional Liability, the certificates shall also contain a specific endorsement
adding UTILITIES, MWH Americas, the Division of Parks and Outdoor Recreation,
and the City of Colorado Springs, their officers, City Council, Utilities Board and
employees and the Program Manager, as additional insureds, as well as specifically
stating that all coverage furnished by CONTRACTOR is primary, and that any
insurance held by UTILITIES is excess and non-contributory. Certificates of
insurance shall be furnished by CONTRACTOR to UTILITIES before any Work are
commenced hereunder by CONTRACTOR. The certificates of insurance shall
provide that there will be no cancellation, reduction or modification of coverage
without sixty (60) days’ prior written notice to UTILITIES, MWH Americas, and the
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G.

H.

Division of Parks and Outdoor Recreation. If CONTRACTOR does not comply with
this provision, UTILITIES may, in addition to any other remedies it may have,
terminate this Agreement, subject to any provision of this Agreement. Alternatively,
UTILITIES may, at its option, provide insurance coverage to protect UTILITIES and
charge CONTRACTOR for the cost of that insurance. The required insurance shall
be subject to the approval of UTILITIES, but any acceptance of insurance certificates
by UTILITIES shall not limit or relieve CONTRACTOR of the duties and
responsibilities assumed by it under this Agreement.

The minimum insurance coverages required within this entire insurance section shall
not minimize, limit, or eliminate CONTRACTOR’s responsibility for any uninsured or
uncovered claims, losses, or expenses occurring during or after completion of the
Work. The foregoing requirements as to the types and limits of insurance coverage
to be maintained by CONTRACTOR, and any approval of said insurance by
UTILITIES, or its insurance consultant(s) are not intended to and shall not in any
manner limit or qualify or quantify the liability and obligations otherwise assumed by
CONTRACTOR pursuant to this Agreement, including but not limited to the
provisions concerning indemnification. UTILITIES reserves the right to withhold
payments to CONTRACTOR in the event of material noncompliance with the
insurance requirements outlined above. CONTRACTOR shall assess its own risks,
and if it deems appropriate and/or prudent, will maintain higher limits and/or broader
coverage at its cost.

Builder's Risk Insurance. CONTRACTOR will maintain Builder's Risk and Instaliation
Floater insurance coverage protecting the interests of UTILITIES and the
CONTRACTOR. Insurance coverage will be provided an “all-risk”, replacement-cost
basis, insuring against all insurable risks of physical loss or damage, including flood
and seismic activity coverage, at a deductible not to exceed $10,000.00 for each
occurrence under the coverage. Coverage will include materials, supplies, and
equipment that are intended for specific installation in the work while such materials,
supplies, and equipment are located at the Work Site.

The foregoing requirements as to the types and limits of insurance coverage to be
maintained by CONTRACTOR, and any approval of said insurance by UTILITIES, or
their insurance consultant(s) are not intended to and shall not in any manner limit or
qualify the liability and obligations otherwise assumed by CONTRACTOR pursuant
to this Agreement, including but not limited to the provisions concerning
indemnification.

UTILITIES reserves the right to withhold payments to CONTRACTOR in the event of
material noncompliance with the insurance requirements outlined above.

All insurance policies must be written on an occurrence basis.

5.04 WAIVER OF RIGHTS

A

UTILITIES and CONTRACTOR intend that all policies purchased in accordance with
paragraph 5:03 will protect UTILITIES, CONTRACTOR, Subcontractors, UTILITIES’
Representative, UTILITIES’ Consultants, and all other individuals or entities identified
herein to be listed as insureds or additional insureds (and the officers, directors,
partners, employees, agents, and other consultants and subcontractors of each and
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any of them) in the policies and will provide primary coverage for all losses and
damages caused by the perils or causes of loss to the extent covered thereby. All
policies shall contain provisions to the effect that in the event of payment of any loss
or damage the insurers will have no rights of recovery or subrogation against any of
the insureds or additional insureds thereunder. UTILITIES and CONTRACTOR
waive all rights against each other and their respective officers, directors, partners,
employees, agents, and other consultants and subcontractors of each and any of
them for all losses and damages caused by, arising out of or resulting from any of
the perils or causes of loss covered by such policies and any other property
insurance applicable to the Work; and, in addition, waive all such rights against
Subcontractors, UTILITIES’ Representative, UTILITIES’ Consultants, and all other
individuals or entities identified herein to be listed as insureds or additional insureds
(and the officers, directors, partners, employees, agents, and other consultants and
subcontractors of each and any of them) under such policies for losses and damages
so caused to the extent covered by insurance. None of the above waivers shall
extend to the rights that any party making such waiver may have to the proceeds of
insurance held by UTILITIES as trustee or otherwise payable under any policy so
issued.

B. UTILITIES waives all rights against CONTRACTOR, Subcontractors, UTILITIES’
Consultants, and the officers, directors, partners, employees, agents, and other
consultants and subcontractors of each and any of them for: loss or damage to the
completed Work or part thereof caused by, arising out of, or resulting from fire or
other insured peril or cause of loss to the extent covered by any property insurance
maintained on the completed Work or part thereof by UTILITIES during partial
utilization pursuant to paragraph 14.05, after Substantial Completion pursuant to
paragraph 14.04, or after final payment pursuant to paragraph 14.07.

C. Any insurance policy maintained by UTILITIES covering any loss, damage or
consequential loss referred to in paragraph 5.04.B shall contain provisions to the
effect that in the event of payment of any such loss, damage, or consequential loss,
the insurers will have no rights of recovery against CONTRACTOR, Subcontractors,
UTILITIES’ Representative, or UTILITIES’ Consultants and the officers, directors,
partners, employees, agents, and other consultants and subcontractors of each and
any of them.

5.05 RECEIPT AND APPLICATION OF INSURANCE PROCEEDS

A. Any insured loss under the policies of insurance required by paragraph 5.03 will be
adjusted with UTILITIES and made payable to UTILITIES as fiduciary for the
insureds, as their interests may appear, subject to the requirements of any applicable
mortgage clause and of paragraph 5.04.B. UTILITIES shall deposit in a separate
account any money so received and such funds shall be UTILITIES to distribute in its
sole discretion. If no other special agreement is reached. the damaged Work shall be
repaired or replaced, the moneys so received applied on account thereof, and the
Work and the cost thereof may be covered by an appropriate Change Order or
Written Amendment.

B. UTILITIES as fiduciary shall have power to adjust and settle any loss with the

insurers unless one of the parties in interest shall object to UTILITIES’ exercise of
this power in writing within ten (10) days after the occurrence of loss to UTILITIES’
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exercise of this power. If such objection is made, UTILITIES as fiduciary shall make
settlement with the insurers. If no such agreement among the parties in interest is
reached, UTILITIES as fiduciary may either adjust and settle the loss with the
insurers or initiate court action to resolve the issues.

5.06 ACCEPTANCE OF BONDS AND INSURANCE; OPTION TO REPLACE

If either UTILITIES or CONTRACTOR has any objection to the coverage afforded by or
other provisions of the Bonds or insurance required to be purchased and maintained by
the other party in accordance with Article 5 on the basis of non-conformance with the
Agreement Documents, the objecting party shall so notify the other party in writing within
ten (10) days after receipt of the certificates (or other evidence requested) required by
paragraph 2.05.C. UTILITIES and CONTRACTOR shall each provide to the other such
additional information in respect of insurance provided as the other may reasonably
request. If either party does not purchase or maintain all of the Bonds and insurance
required of such party by the Agreement Documents, such party shall notify the other
Party in writing of such failure to purchase prior to the start of the Work, or of such failure
to maintain prior to any change in the required coverage. Without prejudice to any other
right or remedy, the other party may elect to obtain equivalent Bonds or insurance to
protect such other party's interests at the expense of the party who was required to
provide such coverage, and a Change Order shall be issued to adjust the Agreement
Price accordingly.

5.07 PARTIAL UTILIZATION, ACKNOWLEDGMENT OF PROPERTY INSURER

If UTILITIES finds it necessary to occupy or use a portion or portions of the Work prior to
Substantial Completion of all the Work as provided in paragraph 14.05, no such use or
occupancy shall commence before the insurers providing the property insurance
pursuant to paragraph 5.03 have acknowledged notice thereof and in writing effected
any changes in coverage necessitated thereby and approved by both Parties. The
insurers providing the property insurance shall consent by endorsement on the policy or
policies, but the property insurance shall not be canceled or permitted to lapse on
account of any such partial use or occupancy.

ARTICLE 6 - CONTRACTOR’S RESPONSIBILITIES

6.01 SUPERVISION AND SUPERINTENDENCE

A. CONTRACTOR shall supervise, inspect, and direct the Work competently and
efficiently, in accordance with Article 2.04, and devoting such attention thereto and
applying such skills and expertise as may be necessary to perform the Work in
accordance with the Agreement Documents. CONTRACTOR shall be solely
responsible for the means, methods, techniques, sequences, and procedures of
construction, but CONTRACTOR shall not be responsible for the negligence of
UTILITIES, UTILITIES’ Representative, or UTILITIES’ Consuitant in the design or
specification of a specific means, method, technique, sequence, or procedure of
construction that is shown or indicated in and expressly required by the Agreement
Documents. CONTRACTOR shall be responsible to see that the completed Work
complies accurately with the Agreement Documents.
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B. CONTRACTOR shall keep on the Site at all times during construction Key
Personnel, including a project manager, superintendent quality manager and site
safety manager, who shall not be replaced without at least ten (10) days prior written
notice to UTILITIES except under extraordinary circumstances. The project manager
will be CONTRACTOR's representative at the Site and shall have authority to act on
behalf of and bind the CONTRACTOR. All communications to the project manager
shall be treated as binding and as if given to CONTRACTOR.

C. Named Key Personnel include:

1. Project Manager:
2. Superintendent:
3. Quality Manager:
4. Site Safety Manager:

6.02 LABOR; WORKING HOURS

A. CONTRACTOR shall provide competent, suitably qualified personnel to survey and
lay out the Construction and perform Construction as required by the Agreement
Documents. CONTRACTOR shall at all times maintain good discipline and order at
the Site. Except as otherwise required for the safety or protection of persons or the
Work or property at the Site or adjacent thereto, and except as otherwise indicated in
the Agreement Documents, all Construction at the Site shall be performed during
regular working hours of a.m. to p.m., and CONTRACTOR will not
permit overtime work or the performance of Construction on Saturday, Sunday or
any legal holiday without UTILITIES’ written consent, which will not be unreasonably
withheld.

B. Unless otherwise specified in the Agreement Documents, CONTRACTOR shall
furnish or cause to be furnished and assume full responsibility for materials,
equipment, labor, transportation, construction equipment and machinery, tools,
appliances, fuel, power, light, heat, telephone, water, sanitary facilities, temporary
facilities and all other facilities and incidentals necessary for the furnishing,
performance, testing, Start-Up and completion of the Work. CONTRACTOR, in the
presence of UTILITIES’ personnel, will direct the checkout of utilities and operations
of systems and equipment.

C. All materials and equipment incorporated into the Work shall be of good, new and
merchantable quality, suitable for the purpose intended, free from defects and
consistent with the quality required for the Work to conform to the requirements of
the Agreement Documents. All warranties and guarantees specifically called for by
the Agreement Documents shall expressly run to the benefit of UTILITIES. If required
by UTILITIES, CONTRACTOR shall furnish satisfactory evidence (including reports
of required tests) as to the kind and quality of materials and equipment. All materials
and equipment shall be applied, installed, connected, erected, used, cleaned and
conditioned in accordance with instructions of the applicable Supplier, except as
otherwise may be provided in the Agreement Documents.
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6.03 SERVICES, MATERIALS, AND EQUIPMENT

A. Unless otherwise specified in the General Requirements, CONTRACTOR shall
provide and assume full responsibility for all services, materials, equipment, labor,
transportation, construction equipment and machinery, tools, appliances, fuel, power,
light, heat, telephone, water, sanitary facilities, temporary facilities, and all other
facilities and incidentals necessary for the performance, testing, start-up, and
completion of the Work.

B. All materials and equipment incorporated into the Work shall be as specified or, if not
specified, shall be of good quality and new, except as otherwise provided in the
Agreement Documents. All warranties and guarantees specifically called for by the
Specifications shall expressly run to the benefit of UTILITIES. If required by
UTILITIES, CONTRACTOR shall furnish satisfactory evidence (including reports of
required tests) as to the source, kind, and quality of materials and equipment. All
materials and equipment shali be stored, applied, installed, connected, erected,
protected, used, cleaned, and conditioned in accordance with instructions of the
applicable Supplier, except as otherwise may be provided in the Agreement Docu-
ments.

C. All items required by this paragraph to be provided by Contractor and shall be at
Contractor’s sole expense. All power for lighting and operation of the Contractor's
equipment required for proper completion of construction shall be provided by the
Contractor. The CONTRACTOR shall provide as water required for line filling and
pressure testing from sources identified in the Agreement Documents or from
alternate sources as authorized by UTILITIES. The Contractor shall provide
necessary equipment to utilize these sources. Water for construction purposes shall
be provided by the Contractor.

6.04 PROGRESS SCHEDULE

A. CONTRACTOR shall prepare, update, and adhere to the progress schedule
established in accordance with paragraph 2.06. Proposed adjustments in the
progress schedule that will change the Agreement Times (or Milestones) shall be
submitted for approval by UTILITIES in accordance with the requirements of Article
12.

B. CONTRACTOR and each Subcontractor shall submit progress reports to UTILITIES
as required by UTILITIES’ Representative. Report forms will be supplied by
UTILITIES’ Representative. CONTRACTOR's project manager and superintendent,
together with a representative of those Subcontractors as requested by UTILITIES’
Representative, shall attend meetings as scheduled by UTILITIES’ Representative.
Prior to each meeting, the CONTRACTOR shall submit a detailed, written schedule
outlining the Work for the previous two (2) weeks, as well as a schedule describing
the work anticipated to be done during the next two (2) weeks after the meeting. In
the event of any delays in performing or completing Work in accordance with the
progress schedule, CONTRACTOR shall submit to UTILITIES a written plan for
remediating the situation so that Work gets back on schedule. Any remediation plan
must be accepted by UTILITIES, and progress payments and/or final payments may
be withheld or delayed until thirty (30) days after CONTRACTOR commences
remediation according to the accepted remediation plan.
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6.05 SUBSTITUTES AND “OR-EQUALS”

A. Whenever an item of material or equipment is specified or described in the
Agreement Documents by using the name of a proprietary item or the name of a
particular Supplier, the specification or description is intended to establish the type,
function, appearance, and quality required. Unless the specification or description
contains or is followed by words reading that no like, equivalent, or “or-equal” item or
no substitution is permitted, other items of material or equipment or material or
equipment of other Suppliers may be submitted to UTILITIES for review under the
circumstances described below.

1. “Or-Equal” Items: If in UTILITIES’ sole discretion an item of material or equipment
proposed by CONTRACTOR is functionally equal to that named and sufficiently
similar so that no change in related Work will be required, it may be considered
by UTILITIES as an “or-equal” item, in which case review and approval of the
proposed item may, in UTILITIES sole discretion, be accomplished without
compliance with some or all of the requirements for approval of proposed substi-
tute items. For the purposes of this paragraph 6.05.A.1, a proposed item of
material or equipment will be considered functionally equal to an item so named
if:

a. in the exercise of reasonable judgment UTILITIES determines that: (i) it is at
least equal in quality, durability, appearance, strength, warranty and design
characteristics; (ii) it will reliably perform at least equally well the function
imposed by the design concept of the completed Work as a functioning
whole, and;

b. CONTRACTOR certifies that: (i) there is no increase in cost to UTILITIES; and
(i) it will conform substantially, even with deviations, to the detailed
requirements of the item named in the Agreement Documents.

2. Substitute Items

a. If in UTILITIES’ sole discretion an item of material or equipment proposed by
CONTRACTOR does not qualify as an ‘or-equal” item under paragraph
6.05.A.1, it will be considered a proposed substitute item.

b. CONTRACTOR shall submit sufficient information as provided below to allow
UTILITIES to determine that the item of material or equipment proposed is
essentially equivalent to that named and an acceptable substitute therefor.
Requests for review of proposed substitute items of material or equipment will
not be accepted by UTILITIES from anyone other than CONTRACTOR.

c. The procedure for review by UTILITIES will be as set forth in paragraph

6.05.A.2.d, as supplemented in the General Requirements and as UTILITIES
may decide is appropriate under the circumstances.

d. CONTRACTOR shall first make written application to UTILITIES’
Representative for review of a proposed substitute item of material or
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equipment that CONTRACTOR seeks to furnish or use. The application shall
certify that the proposed substitute item will perform adequately the functions
and achieve the results called for by the general design, be similar in
substance to that specified, and be suited to the same use as that specified.
The application will state the extent, if any, to which the use of the proposed
substitute item will prejudice CONTRACTOR’s achievement of Substantial
Completion on time, whether or not use of the proposed substitute item in the
Work will require a change in any of the Agreement Documents (or in the
provisions of any other direct contract with UTILITIES for Work on the project)
to adapt the design to the proposed substitute item, and whether or not
incorporation or use of the proposed substitute item in connection with the
Work is subject to payment of any license fee or royalty. All variations of the
proposed substitute item from that specified will be identified in the applica-
tion, and available engineering, sales, maintenance, repair, and replacement
services will be indicated. The application will also contain an itemized esti-
mate of all costs or credits that will result directly or indirectly from use of
such substitute item, including costs of redesign and claims of other
contractors affected by any resulting change, all of which will be considered
by UTILITIES in evaluating the proposed substitute item. UTILITIES may
require CONTRACTOR to furnish additional data about the proposed
substitute item.

B. Substitute Construction Methods or Procedures: If a specific means, method,
technique, sequence, or procedure of construction is shown or indicated in and
expressly required by the Agreement Documents, CONTRACTOR may furnish or
utilize a substitute means, method, technique, sequence, or procedure of con-
struction approved by UTILITIES. CONTRACTOR shall submit sufficient information
to allow UTILITIES, in UTILITIES’ sole discretion, to determine that the substitute
proposed is equivalent to that expressly called for by the Agreement Documents.
The procedure for review by UTILITIES will be similar to that provided in subpara-
graph 6.05.A.2.d.

C. UTILITIES’ Evaluation: UTILITIES will be allowed a reasonable time within which to
evaluate each proposal or submittal made pursuant to paragraphs 6.05.A and
6.05.B. UTILITIES will be the sole judge of acceptability. No “or-equal” or substitute
will be ordered, installed or utilized until UTILITIES’ review is complete, which will be
evidenced by either a Change Order for a substitute or an approved Shop Drawing
for an “or equal.” UTILITIES will advise CONTRACTOR in writing of any negative
determination.

D. Additional Guarantee:  UTILITIES may require CONTRACTOR to furnish at
CONTRACTOR'’s expense an additional or special performance guarantee or other
surety with respect to any substitute.

E. UTILITIES’ Cost Reimbursement: UTILITIES' Representative will record time
required by UTILITIES and UTILITIES’ Consultants in evaluating substitute proposed
or submitted by CONTRACTOR pursuant to paragraphs 6.05.A.2 and 6.05.8B and in
making changes in the Agreement Documents (or in the provisions of any other
direct contract with UTILITIES for work on the project) occasioned thereby. Whether
or not UTILITIES approves a substitute item so proposed or submitted by
CONTRACTOR, CONTRACTOR may be required to reimburse UTILITIES for the
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F.

charges of UTILITIES and UTILITIES' Consuiltants for evaluating each such
proposed substitute.

CONTRACTOR'’s Expense: CONTRACTOR shall provide all data in support of any
proposed substitute or “or-equal” at CONTRACTOR's expense.

6.06 CONCERNING SUBCONTRACTORS, SUPPLIERS, AND OTHERS

A

CONTRACTOR shall not employ any Subcontractor, Supplier, or other individual or
entity (including those acceptable to UTILITIES as indicated in paragraph 6.06.B),
whether initially or as a replacement, against whom UTILITIES may have reasonable
objection. CONTRACTOR shall not be required to employ any subcontractor,
Supplier, or other individual or entity to furnish or perform any of the Work against
whom CONTRACTOR has reasonable objection.

CONTRACTOR and UTILITIES has agreed upon the identity of certain
Subcontractors, Suppliers, or other individuals or entities. In the event a replacement
is deemed advisable, CONTRACTOR shall submit for UTILITIES approval an
acceptable replacement subcontractor, Supplier, or other individual or entity without
a change in bid price. No acceptance by UTILITIES of any such subcontractor,
Supplier, or other individual or entity, whether initially or as a replacement, shall
constitute a waiver of any right of UTILITIES to reject defective Work.

CONTRACTOR shall be fully responsible to UTILITIES for all acts and omissions of
the Subcontractors, Suppliers, and other individuals or entities performing or
furnishing any of the Work under a direct or indirect contract with CONTRACTOR.
Nothing in the Agreement Documents shall create for the benefit of any such
Subcontractor, Supplier, or other individual or entity any contractual relationship be-
tween UTILITIES and any such Subcontractor, Supplier, or other individual or entity,
nor shall it create any obligation on the part of UTILITIES to pay or to see to the
payment of any moneys due any such Subcontractor, Supplier, or other individual or
entity except as may otherwise be required by Laws and Regulations.

CONTRACTOR shall be solely responsible for scheduling and coordinating
Subcontractors, Suppliers, and other individuals or entities performing or furnishing
any of the Work under a direct or indirect contract with CONTRACTOR.

CONTRACTOR shall require all Subcontractors, Suppliers, and such other
individuals or entities performing or furnishing any of the Work to communicate with
UTILITIES through CONTRACTOR.

The divisions and sections of the Specifications and the identifications of any
Drawings shall not control CONTRACTOR in dividing the Work among
Subcontractors or Suppliers or delineating the Work to be performed by any specific
trade.

All Work performed for CONTRACTOR by a Subcontractor or Supplier will be
pursuant to an appropriate agreement between CONTRACTOR and the
Subcontractor or Supplier, which specifically binds the Subcontractor or Supplier to
the applicable terms and conditions of the Agreement Documents for the benefit of
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UTILITIES and UTILITIES’ Representative. Whenever any such agreement is with a
Subcontractor or Supplier who is listed as an additional insured on the property
insurance provided in paragraph 5.03, the agreement between the CONTRACTOR
and the Subcontractor or Supplier will contain provisions whereby the subcontractor
or Supplier waives all rights against UTILITIES, CONTRACTOR, UTILITIES
Representative , UTILITIES' Consultants, and all other individuals or entities
identified herein to be listed as insureds or additional insureds (and the officers,
directors, partners, employees, agents, and other consultants and subcontractors of
each and any of them) for all losses and damages caused by, arising out of, relating
to, or resulting from any of the perils or causes of loss covered by such policies and
any other property insurance applicable to the Work. If the insurers on any such
policies require separate waiver forms to be signed by any Subcontractor or
Supplier, CONTRACTOR will obtain the same.

H. The CONTRACTOR agrees to include in first-tier subcontracts and any lower-tier
subcontracts designated by UTILITIES’ Representative under this Agreement a
clause to the effect that the City's Internal Auditor, or a duly authorized
representative from the City, shall, until three (3) years after final payment under the
subcontract, have access to and the right to examine any of the subcontractor's
directly relevant books, documents, papers, or other records involving transactions
related to the subcontract. "Subcontract," as used in this clause, excludes (1)
purchase orders not exceeding $10,000 and (2) subcontracts or purchase orders for
public utility services at rates established to apply uniformly to the public, plus any
applicable reasonable connection charge.

6.07 PATENT FEES AND ROYALTIES

CONTRACTOR shall pay all license fees and royalties and assume all costs incident to
the use in the performance of the Work or the incorporation in the Work of any invention,
design, process, product, or device which is the subject of patent rights or copyrights
held by others. If a particular invention, design, process, product, or device is specified in
the Agreement Documents for use in the performance of the Work and if to the actual
knowledge of UTILITIES its use is subject to patent rights or copyrights calling for the
payment of any license fee or royalty to others, the existence of such rights shall be
disclosed by UTILITIES in the Agreement Documents. To the fullest extent permitted by
Laws and Regulations, CONTRACTOR shall indemnify and hold harmless UTILITIES,
UTILITIES” Consultants, the City of Colorado Springs and the City Councils, Utilities
Boards, officers, directors, partners, representatives, employees or agents, and other
consultants of each and any of them from and against all claims, costs, losses and
damages, causes of action, or liability of any nature (including but not limited to all fees
and charges of engineers, architects, attorneys, and other professionals and all court or
other dispute resolution costs) arising out of or resulting from any infringement of patent
rights or copyrights incident to the use in the performance of the Work or resulting from
the incorporation in the Work of any invention, design, process, product, or device not
specified in the Agreement Documents.

6.08 CONSTRUCTION AND ENVIRONMENTAL PERMITS
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A. CONTRACTOR shall obtain and pay for all construction and environmental permits
and licenses. UTILITIES shall assist CONTRACTOR, when necessary, in providing
information and obtaining such permits and licenses. CONTRACTOR shall pay all
governmental charges and inspection fees necessary for the prosecution of the Work
which are applicable at the time of opening of Solicitation Reponses, or, if there are
no Solicitation Responses, on the Effective Date of the Agreement. UTILITIES shall
pay all charges of services normally provided by UTILITIES for connections to the

Work.

B. If UTILITIES determines that additional environmental permits are required,
CONTRACTOR shall immediately obtain and pay for such additional environmental
permits. CONTRACTOR shall be responsible for transferring environmental permits
to UTILITIES in a timely manner, as applicable. CONTRACTOR shall pay for all fees
and costs related to each permit transfer.

C. CONTRACTOR shall be licensed and authorized to conduct the Work per State and
local requirements. CONTRACTOR shall assure compliance with all environmental
permit conditions relevant to the Work, regardless of whether the permitee is the
CONTRACTOR or UTILITIES, as well as all local, State, and Federal environmental
permitting Laws and Regulations. UTILITIES reserves the right to suspend Work
and/or withhold payments to CONTRACTOR in the event of material noncompliance
with the foregoing requirements. The CONTRACTOR shall bear all claims, losses,
and damages, including, but not limited to, all fees and charges of attorneys and
other professionals and all court or other dispute resolution costs arising out of or
relating to environmental permitting.

6.09 LAWS AND REGULATIONS

A. CONTRACTOR shall give all notices and comply with all Laws and Regulations
applicable to the performance of the Work. Except where otherwise expressly
required by applicable Laws and Regulations, UTILITIES and UTILITIES'
Representative shall not be responsible for monitoring CONTRACTOR'’s compliance
with any Laws or Regulations.

B. If CONTRACTOR performs any Work knowing or having reason to know that it is
contrary to Laws or Regulations, CONTRACTOR shall bear all claims, costs, losses,
and damages (including, but not limited to, all fees and charges of engineers,
architects, attorneys, and other professionals and all court or other dispute resolution
costs) arising out of or relating to such Work; however, it shall not be
CONTRACTOR’s primary responsibility to make certain that the Specifications and
Drawings are in accordance with Laws and Regulations, but this shall not relieve
CONTRACTOR of CONTRACTOR's obligations under paragraph 3.03.

C. Changes in Laws or Regulations not known or foreseeable at the time of opening of
Solicitation Responses (or, on the Effective Date of the Agreement if there were no
Solicitation Responses) having an effect on the cost or time of performance of the
Work may be subject of a claim under Article 10.

D. Compliance with C.R.S. Sec. 8-17.5.101. Pursuant to Colorado Revised Statutes
Section 8-17.5-101, CONTRACTOR certifies that CONTRACTOR shall comply with
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the provisions of C.R.S. Sec. 8-17.5-101 et seq. CONTRACTOR shall not knowingly
employ or contract with an illegal alien to perform work under this contract or enter
into a contract with a subcontractor that fails to certify to CONTRACTOR that the
subcontractor shall not knowingly employ or contract with an illegal alien to perform
work under this contract. CONTRACTOR represents, warrants, and agrees that it (i)
has confirmed that it does not employ any illegal aliens, either through participation
in the eVerify program administered by the Social Security Administration and
Department of Homeland Security or by means of the Department of Labor program,
and (ii) otherwise will comply with the requirements of C.R.S. Sec. 8-17.5-102(2) (b)
and other applicable Laws and Regulations. CONTRACTOR shall comply with all
reasonable requests made in the course of an investigation under C.R.S. Sec. 8-
17.5-102 by the Colorado Department of Labor and Employment. If CONTRACTOR
fails to comply with any requirement of this provision or C.R.S. Sec. 8-17.5-101 et
seq., UTILITIES may terminate this contract for breach.

6.10 USE OF SITE AND OTHER AREAS
A. Limitation on Use of Site and Other Areas

1. CONTRACTOR shall confine construction equipment, the storage of
materials and equipment, and the operations of workers to the Site and other
areas permitted by Laws and Regulations, and shall not unreasonably
encumber the Site and other areas with construction equipment or other
materials or equipment. Any items of equipment or other special needs
regarding storage of materials or equipment shall be addressed in
Supplemental Conditions.

2. CONTRACTOR shall assume full responsibility for any damage to any such
land or area, or to the owner or occupant thereof or of any adjacent land or
areas, resulting from the performance of the Work. Should any claim be
made by any such owner, occupant, or any third party, because of the
performance of the Work, CONTRACTOR, at CONTRACTOR’s sole
expense, shall promptly settle with such other party by negotiation or
otherwise resolve the claim or other dispute resolution proceeding or as
otherwise set forth in the easement, license or right-of-way agreement or at
law.

3. CONTRACTOR shall, to the fullest extent permitted by Laws and Regulations,
indemnify, defend, and hold harmiless UTILITIES, UTILITIES’ Consultants
and anyone directly or indirectly employed by any of them from and against
alf claims, costs, losses and damages (including, but not limited to, fees of
engineers, architects, attorneys and other professionals and court or other
dispute resolution costs) arising out of or resulting from any claim or action,
legal or equitable, brought by any such owner or occupant against
UTILITIES, or any other party indemnified hereunder to the extent caused by,
resulting from or based upon CONTRACTOR’s performance

B. CONTRACTOR shall neither load nor permit any part of any structure to be loaded in

any manner that will endanger the structure, nor shall CONTRACTOR subject any
part of the Work or adjacent property to stresses or pressures that will endanger it.
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C. During the performance of the Construction, CONTRACTOR shali keep the Site and
other areas free from accumulations of waste materials, rubbish, and other debris.
Removal and disposal of such waste materials, rubbish, and other debris shall
conform to applicable Laws and Regulations. All excess fill materials or those that
are unsuitable for use as backfill on the Site shall be transported to and disposed of
at a site or facility that has been approved for the disposal of such material by all
applicable regulatory authorities. CONTRACTOR shall provide UTILITIES with proof
of disposal of all such material at an approved site or facility.

D. At the completion of the Construction, CONTRACTOR shall remove all waste
materials, rubbish, and debris from and about the premises as well as all tools,
appliances, construction equipment, temporary construction and machinery and
surplus materials. CONTRACTOR shall leave the Site clean and ready for
occupancy by UTILITIES at the time of Substantial Completion. CONTRACTOR shall
restore to original condition all property not designated for alteration by the
Agreement Documents.

6.11 RECORD DOCUMENTS

CONTRACTOR shall maintain in a safe place at the Site one record copy of all
Drawings, Specifications, Addenda, Written Amendments, Change Orders, and Work
Change Directives, in good order and annotated to show all changes made during
construction. These record documents together with all approved Submittals will be
available to UTILITIES at any time for reference. Upon compiletion of the Work, these
record documents and Submittals, including a reproducible set of signed record
drawings, will be delivered to UTILITIES in the format and number specified in the
Agreement Documents.

6.12 SAFETY AND PROTECTION

A. CONTRACTOR shall be solely responsible for initiating, maintaining, and supervising
all safety precautions and programs in connection with the Work. CONTRACTOR
shall submit to UTILITIES an acceptable safety plan for review prior to
commencement of Work. CONTRACTOR shall take all necessary precautions for the
safety of, and shall provide the necessary protection to prevent damage, injury, or
loss to:

1. All persons on or about the Site or who may be affected by the Work;

2. All Work and materials and equipment to be incorporated therein, whether in
storage on or off the Site; and

3. Other property at the Site or adjacent thereto, including buildings, real
property, trees, shrubs, lawns, walks, pavements, roadways, structures,
utilities, and Underground Facilities not designated for removal, relocation, or
replacement in the course of construction.

Notwithstanding the foregoing, UTILITIES reserves the right to direct the
CONTRACTOR to stop work and correct an unsafe condition at any time that any
person present at the job site identifies any unsafe condition or action. For this
purpose only, any person at the job site is authorized to act on behalf of UTILITIES
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but such intermittent delay shall not be grounds for an increase in the Agreement
Price or the Agreement Times.

B. CONTRACTOR shall comply with applicable Laws and Regulations relating to the
safety of persons or property, or to the protection of persons or property from
damage, injury, or loss; and shall erect and maintain all necessary safeguards for
such safety and protection. CONTRACTOR shall notify owners of adjacent property
and of Underground Facilities and other utility owners when prosecution of the Work
may affect them, and shall cooperate with them in the protection, removal, relocation,
and replacement of their property. All damage, injury, or loss to any property caused,
directly or indirectly, in whole or in part, by CONTRACTOR, any subcontractor,
Supplier, or any other individual or entity directly or indirectly employed by any of
them to perform r furnish any of the Work, or anyone for whose acts any of them may
be liable, shall be remedied by CONTRACTOR (except damage or loss attributable
to the fault of Drawings or Specifications or to the acts or omissions of UTILITIES,
UTILITIES’ Representative or UTILITIES’ Consultant, or anyone employed by any of
them, or anyone for whose acts any of them may be liable, and not attributable,
directly or indirectly, in whole or in part, to the fault or negligence of CONTRACTOR
or any subcontractor, Supplier, or other individual or entity directly or indirectly em-
ployed by any of them). CONTRACTOR's duties and responsibilities for safety and
for protection of the Work shall continue until such time as all the Work is completed
and UTILITIES has issued a notice to CONTRACTOR in accordance with paragraph
14.07.B that the Work is acceptable (except as otherwise expressly provided in
connection with Substantial Completion).

C. Upon request from UTILITIES, CONTRACTOR shall provide copies of training
documentation required by Codes, Standards, Laws, and Regulations.

6.13 SAFETY REPRESENTATIVE

CONTRACTOR shall designate a qualified and experienced safety representative at the
Site whose duties and responsibilities shall be the prevention of accidents and the
maintaining and supervising of safety plans and programs.

6.14 HAZARD COMMUNICATION PROGRAMS

CONTRACTOR shall be responsible for coordinating any exchange of material safety
data sheets or other hazard communication information required to be made available to
or exchanged between or among employers and/or employees at the Site in accordance
with Laws or Regulations.

6.15 EMERGENCIES

In emergencies affecting the safety or protection of persons or the Work, property at the
Site or adjacent thereto, CONTRACTOR is obligated to act to prevent possible or actual
injury, or loss. If an emergency occurs, CONTRACTOR shall notify UTILITIES’
Representative immediately, and provide written documentation of the emergency within
twenty-four (24) hours. CONTRACTOR shall give UTILITIES’ Representative prompt
written notice if CONTRACTOR believes that any significant changes in the Work or
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variations from the Agreement Documents have been caused thereby or are required as
a result thereof. If UTILITIES determines that a change in the Agreement Documents is
required because of the action taken by CONTRACTOR in response to such an
emergency, a Work Change Directive or Change Order may be issued. CONTRACTOR
shall use reasonable efforts to utilize appropriately trained personnel to respond to such
emergencies.

6.16 SHOP DRAWINGS AND SAMPLES

A. CONTRACTOR shall submit Shop Drawings to UTILITIES for review and approval in
accordance with the acceptable schedule of Shop Drawings and Sample submittals.
All submittals will be identified as UTILITIES may require and in the number of
copies specified by UTILITIES. The data shown on the Shop Drawings will be
complete with respect to quantities, dimensions, specified performance and design
criteria, materials, and similar data to show UTILITIES the services, materials, and
equipment CONTRACTOR proposes to provide and to enable UTILITIES to review
the information for the limited purposes required by paragraph 6.16.E.

B. CONTRACTOR shall also submit Samples to UTILITIES for review and approval in
accordance with the acceptable schedule of Shop Drawings and Sample submittals.
Each Sample will be identified clearly as to material, Supplier, pertinent data such as
catalog numbers, and the use for which intended and otherwise as UTILITIES may
require to enable UTILITIES to review the submittal for the limited purposes required
by paragraph 6.16.E. The numbers of each Sample to be submitted will be as
specified in the Specifications.

C. Where a Shop Drawing or Sample is required by the Agreement Documents or the
approved schedule of Shop Drawings and Sample submittals, any related Work
performed prior to UTILITIES’ review and approval of the pertinent submittal will be
at the sole expense and responsibility of CONTRACTOR.

D. Submittal Procedures

1. Before submitting each Shop Drawing or Sample, CONTRACTOR shall have
determined and verified:

a. all field measurements, quantities, dimensions, specified performance
criteria, installation requirements, materials, catalog numbers, and similar
information with respect thereto;

b. all materials with respect to intended use, fabrication, shipping, handling,
storage, assembly, and installation pertaining to the performance of the Work;

c. all information relative to means, methods, techniques, sequences, and
procedures of construction and safety precautions and programs incident
thereto; and

d. CONTRACTOR shall also have reviewed and coordinated each Shop

Drawing or Sample with other Shop Drawings and Samples and with the
requirements of the Work and the Agreement Documents.
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2. Each submittal shall bear a stamp or specific written indication that
CONTRACTOR has satisfied CONTRACTOR's obligations under the Agreement
Documents with respect to CONTRACTOR'’s review and approval of that
submittal.

3. At the time of each submittal, CONTRACTOR shall give UTILITIES specific
written notice of such variations, if any, that the Shop Drawing or Sample
submitted may have from the requirements of the Agreement Documents, such
notice to be in a written communication separate from the submittal; and, in
addition, shall cause a specific notation to be made on each Shop Drawing and
Sample submitted to UTILITIES for review and approval of each such variation.

E. UTILITIES’ Review

1. UTILITIES will review and approve or accept Shop Drawings and Samples in
accordance with the schedule of Shop Drawings and Sample submittals
acceptable to UTILITIES. UTILITIES’ review and acceptance will be only to
determine if the items covered by the submittals will, after installation or
incorporation in the Work, conform to the information given in the Agreement
Documents and be compatible with the design concept of the completed Work as
a functioning whole as indicated by the Agreement Documents.

2. UTILITIES’ review and acceptance will not extend to means, methods, tech-
niques, sequences, or procedures of construction (except where a particular
means, method, technique, sequence, or procedure of construction is specifically
and expressly called for by the Agreement Documents) or to safety precautions
or programs incident thereto. The review and acceptance of a separate item as
such will not indicate approval of the assembly in which the item functions.

3. UTILITIES’ review and acceptance of Shop Drawings or Samples shall not
relieve CONTRACTOR from responsibility for any variation from the require-
ments of the Agreement Documents unless CONTRACTOR has in writing called
UTILITIES’ attention to each such variation at the time of each submittal as re-
quired by paragraph 6.16.D.3 and UTILITIES has given written approval of each
such variation by specific written notation thereof incorporated in or accompany-
ing the Shop Drawing or Sample approval: nor will any approval and/or
acceptance by UTILITIES relieve CONTRACTOR from responsibility for
complying with the requirements of paragraph 6.16.D.1.

F. Resubmittal Procedures
1. CONTRACTOR shall make corrections required by UTILITIES and shall return
the required number of corrected copies of Shop Drawings and submit as
required new Samples for review and approval. CONTRACTOR shall direct

specific attention in writing to revisions other than the corrections called for by
UTILITIES on previous submittals.

6.17 CONTINUING THE WORK
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CONTRACTOR shall carry on the Work and adhere to the progress schedule during all
disputes or disagreements with UTILITIES. No Work shall be delayed or postponed
pending resolution of any disputes or disagreements except as UTILITIES and
CONTRACTOR may otherwise agree in writing or otherwise provided for by this
Agreement.

6.18 CONTRACTOR’S GENERAL WARRANTY AND GUARANTEE

A. CONTRACTOR warrants and guarantees to UTILITIES and UTILITIES’ Consultants
that all Work is performed in a professional, competent, good and workmanlike
manner in the best interests of UTILITIES, with high professional standards and in
strict compliance with the provisions of the Agreement Documents and all Laws and
Regulations, that the finished Work shall be fit for its intended use, compatible with
the Project and that the Work shall be first-class in every particular, free from defects
in design, materials, and workmanship. CONTRACTOR further warrants that all
materials, equipment, and supplies, to the maximum extent reasonably possible
unless otherwise approved by UTILITIES in writing, shall be new, merchantable, and
of the most suitable grade and fit for their intended purposes, which warranties shall
be transferable to UTILITIES, and further shall furnish satisfactory evidence to
UTILITIES as to the kind and quality of the materials and equipment incorporated
into the Work. Any professional services supplied by CONTRACTOR as part of the
Work shall be performed in accordance with generally accepted standards and
practices and free from error. CONTRACTOR'’s warranty and guarantee hereunder
excludes defects or damage caused by:

1. abuse, modification, or improper maintenance or operation by persons other than
CONTRACTOR, Subcontractors, suppliers; or

2. normal wear and tear under normal usage.

B. CONTRACTOR warrants and guarantees the Work for a period of one (1) year from
the date of Substantial Completion. Without limitation of any other rights or remedies
of UTILITIES, if any defect in the Work in violation of the foregoing warranties arises
or the Work is determined by UTILITIES not to have been completed in accordance
with the Agreement Documents, the CONTRACTOR shall, upon receipt of written
notice of such defect, promptly furnish, at no cost to UTILITIES, design and
engineering, labor, equipment, and materials necessary to correct such defect and
cause the Work to comply fully with the foregoing warranties and Agreement
Documents. This obligation shall survive both Final Completion of and Final Payment
for the Work. UTILITIES shall not be invoiced for any of costs of warranty work, the
Warranty Reserve may not be accessed and CONTRACTOR shall not be entitled to
submit any Claim for an increased fee arising therefrom. None of the following will
constitute a waiver of Warranty for Work that is not in accordance with the
Agreement Documents or a release of CONTRACTOR's obligation to perform the
Work in accordance with the Agreement Documents:

1. observations by UTILITIES;

2. recommendations by UTILITIES’ Representative or payment by UTILITIES of
any progress or final payment:
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3. the issuance of a certificate of Substantial Completion by UTILITIES or any
payment related thereto by UTILITIES;

4. use or occupancy of the Work or any part thereof by UTILITIES;
5. any acceptance by UTILITIES or any failure to do so:
6. any review and approval of a Shop Drawing or Sample submittal:
7. any inspection, test, or approval by others; or
8. any correction of defective Work by UTILITIES.

6.19 INDEMNIFICATION

A. To the fullest extent permitted by law, CONTRACTOR shall indemnify and hold
harmless UTILITIES, UTILITIES’ Representative, including the Program Manager,
UTILITIES’ Consultants, the City of Colorado Springs and the City Council, Utilities
Board, its officers, directors, partners, representatives, employees, agents, and other
consultants and subcontractors of each and any of them for, from, and against all
claims, costs, losses, damages, causes of action, or liability of any nature (including
but not limited to all fees and charges of engineers, architects, attorneys, and other
professionals and all court or other dispute resolution costs) arising out of or relating
to the performance of the Work, provided that any such claim, cost, loss, or damage:

1. is attributable to bodily injury, sickness, disease, or death, or injury to or
destruction of tangible property (other than the Work itself), including the loss of
use resulting therefrom; and

2. is caused in whole or in part by any willful misconduct or negligent, reckless or
tortious act or omission of CONTRACTOR, any subcontractor, any Supplier, or
any individual or entity directly or indirectly employed by any of them to perform
any of the Work or anyone for whose acts any of them may be liable for any
reason.

B. In any and all claims against UTILITIES or any of the Colorado Springs City Council,
Utilities Board, consultants, agents, officers, directors, partners, representatives, or
employees which are brought by any employee of CONTRACTOR, any
subcontractor, any Supplier, or any individual or entity directly or indirectly employed
by any of them to perform any of the Work (or the survivor or personal representative
of such person), or anyone for whose acts any of them may be liable, the
indemnification obligation under paragraph 6.19.A shall not be limited in any way by
any limitation on the amount or type of damages, compensation, or benefits payable
by or for CONTRACTOR or any such subcontractor, Supplier, or other individual or
entity under workers’ compensation acts, disability benefit acts, or other employee
benefit acts.

C. The indemnification obligations of CONTRACTOR under paragraph 6.19.A shall not
extend to the liability of UTILITIES’ Representative and UTILITIES’ Consultants or to
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the officers, directors, partners, employees, agents, and other consultants and
subcontractors of each and any of them arising out of;

1. the preparation or approval of, or the failure to prepare or approve, maps,
Drawings, opinions, reports, surveys, Change Orders, designs, or Specifications;

2. giving directions or instructions, or failing to give them, if that is the primary cause
of the injury or damage; or

3. delays caused in whole or in part by acts or omissions within the control of
UTILITIES or separate contractors acting on behalf of UTILITIES.

6.20 HAZARDOUS SUBSTANCES/WASTE

A. CONTRACTOR, subcontractors, suppliers, or anyone else for whom CONTRACTOR
is responsible, shall not bring PCBs, asbestos, asbestos containing material, or
hazardous waste to the Site. Asbestos-containing material may be brought to the
Site only as part of equipment used to perform the Work, provided it is not damaged
or exposed. The CONTRACTOR, its Subcontractors, suppliers, or any other party for
whom CONTRACTOR is responsible shall give written notice to UTILITIES of any
materials containing asbestos which will become any component of the Work; such
notice may constitute rejections of such materials by UTILITIES. Radioactive
material may not be brought to the Site without prior notification, methods of transit,
and proof of licensed radioactive material usage that is in full and complete
compliance with OSHA and the State of Colorado regulations to UTILITIES as part of
equipment used to perform the Work.

B. All chemical cleaning agents identified as hazardous materials and any filtration,
handling materials or such surfaces associated with the work process in the
prosecution of the Work shall be disposed of in accordance with OSHA requirements
for such disposal. The CONTRACTOR, subcontractors, suppliers, or any other party
for whom the CONTRACTOR is responsible shall submit Material Data Sheets for
any and all hazardous materials used in the prosecution of the Work.

C. At the completion of the Work, CONTRACTOR shall ensure that all hazardous
substances and hazardous materials brought to or generated at the Site by
CONTRACTOR, subcontractors, suppliers or anyone else for whom CONTRACTOR
is responsible are removed from the Site in accordance with OSHA regulations for
such removal and transit to regulation approved offsite repository. All documentation
of proper disposal shall be submitted to UTILITIES as proof of disposal in
accordance with regulation.

D. CONTRACTOR shall maintain records of licenses and certifications so required by
OSHA and the State of Colorado for CONTRACTOR and any and all Subcontractors,
suppliers, or anyone else for whom CONTRACTOR is responsible for handling of
hazardous waste.
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6.21 HAZARDOUS SUBSTANCE OR HAZARDOUS MATERIAL RELEASE TO THE
SITE

If a hazardous substance or hazardous material is spilled, leaked or otherwise released
to the environment or Site, by CONTRACTOR, Subcontractors, suppliers or anyone else
for whom CONTRACTOR is responsible, CONTRACTOR will take immediate steps, in
compliance with OSHA requirements, to secure or otherwise isolate such condition,
notify UTILITIES and contain and clean up any such hazardous substance or hazardous
material using only employees or subcontractors who have been properly trained in
accordance with OSHA requirements for hazardous waste operations and emergency
response. CONTRACTOR is responsible for making all notifications and complying with
all regulatory requirements related to such an incident. Any waste generated as a result
of a spill, leak or other release to the environment or Site by CONTRACTOR,
Subcontractors, suppliers or anyone else for whom CONTRACTOR is responsible shall
become the property of CONTRACTOR and shall be disposed of in accordance with all
applicable requirements. In addition to cleanup and disposal costs, CONTRACTOR is
responsible for all costs associated with hazardous waste contamination of any
individuals, property, equipment, and/or businesses affected, demobilization,
remobilization, and all other costs, claims, losses, and damages, including but not limited
to attorney fees and litigation costs as well as fines and penalties, incurred by UTILITIES
as a result of any hazardous substance or hazardous material that is spilled, leaked or
otherwise released to the environment or Site by CONTRACTOR, Subcontractors,
suppliers or anyone else for whom CONTRACTOR is responsible.

6.22 STORAGE OF BULK PETROLEUM PRODUCTS

CONTRACTOR must store all bulk petroleum products such as bulk fuel or bulk
lubricants in secured locations. In addition, CONTRACTOR shall provide UTILITIES with
a Spill Prevention Control and Countermeasure (“SPCC”) Plan, for all such petroleum
products, prepared in accordance with Federal requirements and all other applicable
laws and regulations regardless of quantity.

6.23 ENVIRONMENTAL CONCERNS

A. CONTRACTOR must store all bulk petroleum products such as bulk fuel or bulk
lubricants in secured locations. In addition, CONTRACTOR shall provide UTILITIES
with a Spill Prevention Control and Countermeasure (“SPCC”) Plan, for all such
petroleum products, prepared in accordance with Federal requirements regardless of
quantity.

B. The CONTRACTOR, subcontractors, suppliers, or any other party for whom
CONTRACTOR is responsible shall be responsible for removal of any soils
contaminated with petroleum products in accordance with applicable regulations to
an offsite repository and shall submit such proof of disposal to UTILITIES.

6.24 ENVIRONMENTAL REPRESENTATIVE

CONTRACTOR shall designate a qualified and experienced environmental
representative at the Site whose duties and responsibilities shall be to maintain best
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management practices and ensure compliance with environmental Laws and
Regulations as well as environmental permit conditions.

ARTICLE 7 - WORK BY OTHERS

7.01 RELATED CONSTRUCTION WORK AT SITE

A. UTILITIES may perform other work related to the Project at the Site by UTILITIES’
own employees, or let other direct contracts or have other work performed by utility
owners and written notice thereof will be given to CONTRACTOR by UTILITIES prior
to starting any such other work. CONTRACTOR shall not be relieved of any
obligations to perform the Work in accordance with the Agreement Documents and in
no event shall CONTRACTOR be entitled to make any claim arising from the
presence of others on the Site or the activities surrounding coordination of activities
to meet the Agreement Price and the Agreement Times.

B. CONTRACTOR shall afford each other contractor who is a party to such a direct
contract and each utility owner (and UTILITIES, if UTILITIES is performing the
additional work with UTILITIES’ employees) proper and safe access to the Site and a
reasonable opportunity for the introduction and storage of materials and equipment
and the execution of such other work and shall properly connect and coordinate the
construction. Unless otherwise provided in the Agreement Documents,
CONTRACTOR shall do all cutting, fitting and patching of the Work that may be
required to make its several parts come together properly and integrate with such
other work. CONTRACTOR shall not endanger any work of others by cutting,
excavating or otherwise altering their work and will only cut or alter their work with
the written consent of UTILITIES and the others whose work will be affected. .

C. If the proper execution or results of any part of CONTRACTOR's Work depends
upon work performed or services provided by others under this Article 7,
CONTRACTOR shall inspect such other work and appropriate instruments of service
and promptly report to UTILITIES in writing any delays, defects or deficiencies in
such other work or services that render it unavailable or unsuitable for the proper
execution and results of CONTRACTOR's Work. CONTRACTOR's failure to report
will constitute an acceptance of such other work as fit and proper for integration with
CONTRACTOR's Work except for latent defects and deficiencies in such other work.

D. CONTRACTOR shall cooperate with others on or near the Project site so that any of
the work performed under a joint occupancy condition will progress with a minimum
of delay due to interference. CONTRACTOR shall notify UTILITIES of the conditions
and time schedule for operations, which require coordination with others.
CONTRACTOR shall, at all times take the necessary measures to prevent damage
to existing work and to minimize interference or interruption to the operations of
UTILITIES or its separate contractors. The CONTRACTOR shall coordinate the work
of the Subcontractors, and coordinate with separate contractors on the Project and
shall keep the Subcontractors and UTILITIES informed of the program schedule to
enable the Subcontractors and separate contractors to timely plan and perform the
Work properly. The CONTRACTOR will keep UTILITIES informed of the program
schedule and designate within the program schedule when work to be performed by
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a separate contractor may begin and, if the Work is dependent on completion of work
by a separate contractor, when such work must be complete.

E. CONTRACTOR's responsibilities with regard to such other Work shall be as follows:

1. If CONTRACTOR causes damage to the Work or property of any third party at the
Site, or should any claim arising out of or resulting from CONTRACTOR'’s
performance of the Work at the Site be made by any third party, against
CONTRACTOR, UTILITIES, UTILITIES Representatives,  UTILITIES'
Consultants or any other person, CONTRACTOR shall promptly attempt to settle
with such third party by negotiation, or to otherwise resolve the dispute by other
dispute resolution proceeding, or at law. CONTRACTOR shall, to the fullest
extent permitted by Laws and Regulations, indemnify, defend, and hold
UTILITIES, UTILITIES’ Representatives and UTILITIES’ Consultants and the
officers, directors, employees, agents, and other consultants of each and any of
them harmless from and against all claims, costs, losses and damages,
(including, but not limited to, all fees and charges of UTILITIES’ architects,
attorneys and other professionals and all court or other dispute resolution costs)
arising directly, indirectly or consequentially out of or resulting from any action,
legal or equitable, brought by a third party against UTILITIES, UTILITIES’
Representatives, or UTILITIES’ Consultants or the officers, directors,
employees, agents, or other consultants of each and any of them to the extent
based on a claim caused by, arising out of, or resulting from CONTRACTOR’s
performance of the Work.

2. If a third party causes damage to the Work or property of CONTRACTOR or
should the performance of Work by any third party at the Site give rise to any
other claim, CONTRACTOR shall not institute any action, legal or equitable,
against UTILITIES, UTILITIES’ Representative, or UTILITIES’ Consultants or the
officers, directors, employees, agents, or other consultants of each and any of
them or permit any action against any of them to be maintained and continued in
its name or for its benefit in any court or before any mediator which seeks to
impose liability on or to recover damages from UTILITIES, UTILITIES
Representatives, or UTILITIES’ Consultants or the officers, directors, employees,
agents, or other consultants of each and any of them on account of any such
damage or claim.

3. If CONTRACTOR is delayed at any time in performing or furnishing Work by any
act or neglect of such third party and UTILITIES and CONTRACTOR are unable
to agree as to the extent of any adjustment in Agreement Times attributable
thereto, CONTRACTOR may make a claim for an extension of time in
accordance with Article 9. An extension of the Agreement Times shall be
CONTRACTOR’s exclusive remedy with respect to UTILITIES, UTILITIES
Representative, or UTILITIES’ Consultants or the officers, directors, employees,
agents, or other consultants of each and any of them for any delay, disruption,
interference or hindrance caused by any such third party. This Article does not
prevent recovery from UTILITIES, UTILITIES Representative, or UTILITIES’
Consultants or the officers, directors, employees, agents, or other consultants of
each and any of them for activities that are their respective responsibilities
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ARTICLE 8 - UTILITIES’ RESPONSIBILITIES

8.01 COMMUNICATIONS TO CONTRACTOR

Except as otherwise provided in the Agreement Documents, UTILITIES shall issue all
communications to CONTRACTOR through UTILITIES’ Representative.

8.02 REPLACEMENT OF UTILITIES’ REPRESENTATIVE

In the event that an identified individual’s employment is terminated or he is she is
unable to perform the role of UTILITIES’ Representative, UTILITIES shall replace
UTILITIES’ Representative; such replacement shall assume the full status under the
Agreement Documents of the former UTILITIES’ Representative.

8.03 FURNISH DATA

UTILITIES shall promptly furnish the data required of UTILITIES under the Agreement
Documents.

8.04 PAY PROMPTLY WHEN DUE

UTILITIES shall make uncontested payments to CONTRACTOR when they are due as
provided in paragraphs 14.02 and 14.07.

8.05 LANDS AND EASEMENTS; REPORTS AND TESTS

UTILITIES’ duties in respect of providing lands and easements and providing
engineering surveys to establish reference points are set forth in paragraphs 4.01 and
4.05. Paragraph 4.02 refers to UTILITIES’ identifying and making available to
CONTRACTOR copies of reports of explorations and tests of subsurface conditions and
drawings of physical conditions in or relating to existing surface or subsurface structures
at or contiguous to the Site that have been utilized in preparing the Agreement
Documents and that are in UTILITIES’ actual possession.

8.06 LIMITATIONS ON UTILITIES’ RESPONSIBILITIES

UTILITIES shall not supervise, direct, or have control or authority over, nor be
responsible for, CONTRACTOR’s means, methods, techniques, sequences, or
procedures of construction, or the safety precautions and programs incident thereto, or
for any failure of CONTRACTOR to comply with Laws and Regulations applicable to the
performance of the Work. UTILITIES will not be responsible for CONTRACTOR's failure
to perform the Work in accordance with the Agreement Documents.

8.07 APPROPRIATION OF FUNDS

A. In accord with the City Charter, performance of UTILITIES’ obligations under this
Agreement is expressly conditioned upon appropriation of funds by the City Council.
In the event that funds are not appropriated in whole or in part sufficient for
performance of UTILITIES’ obligations under this Agreement, or appropriated funds
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may not be expended due to City Charter spending limitations, then this Agreement
shall thereafter become null and void by operation of law, and UTILITIES shall
thereafter have no liability for compensation or damages to CONTRACTOR in
excess of UTILITIES’ authorized appropriation for this Agreement or the applicable
spending limit, whichever is less. UTILITIES shall notify CONTRACTOR as soon as
reasonably possible in the event of non-appropriation or in the event a spending
limitation becomes applicable.

The funds appropriated for this Agreement are equal to or exceed the cash flow
projection for the amount for the year in which this Agreement was awarded. For
work to be completed in subsequent fiscal years, if any, UTILITIES will notify
CONTRACTOR of the appropriation of funds for such work after the adoption of
UTILITIES’ annual appropriation ordinance for those years.

CONTRACTOR and UTILITIES agree and acknowledge as a part of this Agreement,
that no change order or other form or order or directive may be issued by UTILITIES
which requires additional compensation for work to be performed, which work causes
the aggregate amount payable under this Agreement to exceed the amount
appropriated for this Agreement as listed above, unless CONTRACTOR has been
given a written assurance by UTILITIES that lawful appropriations to cover the cost
of the additional work have been made or unless such work is covered under a
remedy-granting provision in this Agreement.

ARTICLE 9 - UTILITIES’ Representative AUTHORITY

9.01 UTILITIES’ REPRESENTATIVE RESPONSIBILITIES AND AUTHORITY

A

UTILITIES will designate a UTILITIES’ Representative during the construction
period. The duties and responsibilities and the limitations of authority of UTILITIES’
Representative during construction are set forth in the Agreement Documents and
will not be changed without notice to CONTRACTOR.

UTILITIES will direct ENGINEER to provide reviews and make recommendations to
UTILITIES' Representative during the construction period. The duties and responsi-
bilities and the limitations of authority of ENGINEER during construction are set forth
in the Agreement Documents and in ENGINEER’S Professional Services Agreement
with UTILITIES and will not be changed without written consent of UTILITIES.

9.02 VISITS TO SITE

A

UTILITIES’ Representative and ENGINEER will make visits to the Site at intervals
appropriate to the various stages of construction as UTILITIES’ Representative
and/or ENGINEER deems necessary in order to observe the progress that has been
made and the quality of the various aspects of CONTRACTOR's executed Work.
Based on information obtained during such visits and observations, UTILITIES’
Representative and ENGINEER, for the benefit of UTILITIES, will determine, in
general, if the Work is proceeding in accordance with the Agreement Documents.
Neither UTILITIES’ Representative nor ENGINEER will not be required to make
exhaustive or continuous inspections on the Site to check the quality or quantity of
the Work. UTILITIES REPRESENTATIVE and ENGINEER's efforts will be directed
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toward providing for UTILITIES a greater degree of confidence that the completed
Work will conform generally to the Agreement Documents. Based on such visits and
observations, UTILITIES’ Representative and ENGINEER will keep UTILITIES
informed of the progress of the Work and will endeavor to guard UTILITIES against
defective Work.

B. UTILITIES REPRESENTATIVE's and ENGINEER's visits and observations are
subject to all the limitations on UTILITIES REPRESENTATIVE’s and ENGINEER’s
authority and responsibility set forth in paragraph 9.08. Neither UTILITIES’
Representative nor ENGINEER will not supervise, direct, control, or have authority
over or be responsible for CONTRACTOR's means, methods, techniques,
sequences, or procedures of construction, or the safety precautions and programs
incident thereto, or for any failure of CONTRACTOR to comply with Laws and
Regulations applicable to the performance of the Work.

9.03 CLARIFICATIONS AND INTERPRETATIONS

UTILITIES’ Representative will issue with reasonable promptness such written
clarifications or interpretations of the requirements of the Agreement Documents as
UTILITIES may determine necessary, which shall be consistent with the intent of and
reasonably inferable from the Agreement Documents. Such written clarifications and
interpretations will be binding on UTILITIES and CONTRACTOR. If UTILITIES and
CONTRACTOR are unable to agree on entitlement to or on the amount or extent, if any,
of any adjustment in the Agreement Price or Agreement Times, or both, that should be
allowed as a result of a written clarification or interpretation, a Claim may be made
therefor as provided in paragraph 10.05.

9.04 AUTHORIZED VARIATIONS IN WORK

UTILITIES’ Representative may authorize minor variations in the Work from the
requirements of the Agreement Documents that do not involve an adjustment in the
Agreement Price or the Agreement Times and are compatible with the design concept of
the completed Work as a functioning whole as indicated by the Agreement Documents.
These may be accomplished by a Work Change Directive and will be binding on
UTILITIES and on CONTRACTOR, who shall perform the Work involved promptly.
When Work Change Directives are issued, they shall be compiled in a Change Order
within ninety (90) days following issuance. If UTILITIES and CONTRACTOR are unable
to agree on entitlement to or on the amount or extent, if any, of any adjustment in the
Agreement Price or Agreement Times, or both, as a result of a Work Change Directive, a
Claim may be made therefor as provided in paragraph 10.05.

9.05 REJECTING DEFECTIVE WORK

UTILITIES’ Representative will have authority to disapprove or reject Work that
UTILITIES’ Representative believes to be defective, or that UTILITIES' Representative
believes will not produce a completed Work that conforms to the Agreement Documents
or that will prejudice the integrity of the design concept of the completed Work as a
functioning whole as indicated by the Agreement Documents. UTILITIES’
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Representative will also have authority to require special inspection or testing of the
Work as provided in paragraph 13.04, whether or not the Work is fabricated, installed, or

completed.

9.06 DETERMINATIONS FOR UNIT PRICE WORK

If the Agreement Documents call for any Unit Price Work, UTILITIES’ Representative will
determine the actual quantities and classifications of Unit Price Work completed by
CONTRACTOR. UTILITIES’ Representative will review with CONTRACTOR UTILITIES’
Representative’s preliminary determinations on such matters before rendering a written
decision thereon in connection with an Application for Payment or for any other purpose
called for by this Agreement. UTILITIES’ Representative’s written decision thereon will
be final and binding upon UTILITIES and CONTRACTOR, subject to the provisions of
paragraph 10.05.

9.07 DECISIONS ON REQUIREMENTS OF AGREEMENT DOCUMENTS AND
ACCEPTABILITY OF WORK

A. UTILITIES’ Representative will be the initial interpreter of the requirements of the
Agreement Documents and judge of the acceptability of the Work thereunder.
Claims, disputes and other matters relating to the accountability or acceptability of
the Work or the interpretation of the requirements of the Agreement Documents
pertaining to the performance and furnishing of the Work and claims under Articles
11 and 12 in respect of changes in the Agreement Price or Agreement Times will be
referred initially to UTILITIES’ Representative in writing with a request for a formal
decision in accordance with this paragraph. Written notice of each such claim,
dispute or other matter will be delivered by the claimant to UTILITIES’
Representative and other party to the Agreement promptly as required by Article
10.05.A. Any responses to the claim, dispute, other matter, or any supporting data
related thereto shall be submitted as also set forth in Article 10.05.A, (unless
UTILITIES’ Representative allows additional time). UTILITIES’ Representative will
render a formal decision in writing as is also provided in Article 10.05.A.

B. UTILITIES’ Representative’s written decision on such claim, dispute, or other matter
will be final and binding upon UTILITIES and CONTRACTOR unless, within thirty
(30) days after issuance of UTILITIES’ Representative’s written decision, either Party
appeals the decision by giving the other Party and UTILITIES’ Representative written
notice of request for dispute resolution pursuant to Article 10.05, or otherwise as set
forth in Article 10.05.B.

C. If agreed by the Parties to the dispute, further resolution may first be attempted by
means of executive negotiation rather than immediate resort to Article 10.05 dispute
resolution, without waiving any rights hereunder, so long as such agreement to so
proceed is reached and documented in writing within the time that the notice of
request for Article 10.05 dispute resolution would otherwise be due. If executive
negotiation does not resolve the dispute within sixty (60) days of the date of the
written agreement to proceed by executive negotiation, then any Party remaining
dissatisfied with UTILITIES’ Representative’s initial decision must give written notice
of resort to Article 10.05 dispute resolution no later than the seventieth (70") day
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after the date of the agreement to proceed by executive negotiation. In the absence
of such request, UTILITIES’ Representative’s decision shall be final.

ENGINEER will be the initial interpreter of the requirements of the Specifications
and Drawings, and shall promptly advise both UTILITIES’ Representative and
CONTRACTOR as to his or her clarifications and interpretations. Upon approval by
UTILITIES’ Representative, such written clarifications and interpretations will be
binding on UTILITIES and CONTRACTOR.

9.08 LIMITATIONS ON UTILITIES REPRESENTATIVE’S AND ENGINEER'S

A

AUTHORITY AND RESPONSIBILITIES

Neither UTILITIES’ Representative’s authority or responsibility under this Article 9 or
under any other provision of the Agreement Documents nor any decision made by
UTILITIES’ Representative in good faith either to exercise or not exercise such
authority or responsibility or the undertaking, exercise, or performance of any
authority or responsibility by UTILITIES’ Representative shall create, impose, or give
rise to any duty in contract, tort, or otherwise owed by UTILITIES to CONTRACTOR,
any subcontractor, any Supplier, any other individual or entity, or to any surety for or
employee or agent of any of them.

UTILITIES’ Representative will not be responsible for the acts or omissions of
CONTRACTOR or of any subcontractor, any Supplier, or of any other individual or
entity performing any of the Work.

UTILITIES’ Representative will not supervise, direct, control, or have authority over
or be responsible for CONTRACTOR’s means, methods, techniques, sequences, or
procedures of construction, or the safety precautions and programs incident thereto,
or for any failure of CONTRACTOR to comply with Laws and Regulations applicable
to the performance of the Work. UTILITIES’ Representative will not be responsible
for CONTRACTOR's failure to perform the Work in accordance with the Agreement
Documents.

UTILITIES' Representative’s review of the final Application for Payment and
accompanying documentation and all maintenance and operating instructions,
scheduled, guarantees, Bonds, certificates of inspection, tests and approvals, and
other documentation required by paragraph 14.07.A to be delivered will only be to
determine generally that their content or results conforms to the requirements of the
Agreement Documents. ‘

The limitations upon authority and responsibility set forth in this paragraph 9.08 shall
also apply to UTILITIES’ Consultants and UTILITIES’ Representative’s assistants.

Neither ENGINEER’s authority or responsibility under this Article 9 or under any
other provision of the Agreement Documents nor any decision made by ENGINEER
in good faith either to exercise or not exercise such authority or responsibility or the
undertaking, exercise, or performance of any authority or responsibility by
ENGINEER shall create, impose, or give rise to any duty in contract, tort, or
otherwise owed by ENGINEER to CONTRACTOR, any Subcontractor, any Supplier,
any other individual or entity, or to any surety for or employee or agent of any of
them.
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G. ENGINEER will not supervise, direct, control, or have authority over or be
responsible for CONTRACTOR’s means, methods, techniques, sequences, or
procedures of construction, or the safety precautions and programs incident thereto,
or for any failure of CONTRACTOR to comply with Laws and Regulations applicable
to the performance of the Work. ENGINEER will not be responsible for
CONTRACTOR’s failure to perform the Work in accordance with the Agreement
Documents. ENGINEER will not be responsible for the acts or omissions of
CONTRACTOR or of any Subcontractor, any Supplier, or of any other individual or
entity performing any of the Work.

ARTICLE 10 - CHANGES IN THE WORK; CLAIMS

10.01 AUTHORIZED CHANGES IN THE WORK

A. Without invalidating the Agreement and without notice to any surety, UTILITIES may,
at any time or from time to time, order additions, deletions, or revisions in the Work
within the general scope of the Agreement by a Written Amendment, a Change
Order, or a Work Change Directive. Upon receipt of any such document,
CONTRACTOR shall promptly proceed with the Work involved which will be
performed under the applicable provisions of the Agreement Documents, except as
otherwise specifically provided.

B. UTILITIES may, in anticipation of possibly ordering an addition, deletion, or revision
to the Work, request CONTRACTOR to prepare a proposal of cost and times to
perform UTILITIES’ contemplated changes in the Work. UTILITIES is not responsible
for any cost incurred by CONTRACTOR associated with the preparation of the
proposal. CONTRACTOR's written proposal shall be transmitted to UTILITIES’
Representative promptly, but not later than fourteen (14) days after CONTRACTOR’s
receipt of UTILITIES’ written request and shall remain a firm offer for a period not
less than forty-five (45) days after receipt thereof. CONTRACTOR is not authorized
to proceed on a UTILITIES-contemplated change in the Work prior to
CONTRACTOR's receipt of an executed Change Order or Work Change Directive
incorporating such change into the Work.

C. Notwithstanding the foregoing, however, and in accord with C.R.S. § 24-91-103.6
(2)(c), if CONTRACTOR has provided UTILITIES a cost estimate in response to a
Work Change Directive, then UTILITIES shall periodically reimburse
CONTRACTOR'’s costs incurred pursuant to a Work Change Directive that adds
compensable work to the contract until the Change Order or Amendment has been
finalized.

D. If UTILITIES and CONTRACTOR are unable to agree on entitlement to, or on the
amount or extent, of an adjustment, if any in the Agreement Price or Agreement
Times, or both, that should be allowed as a result of a Work Change Directive, a
Claim may be made for that as provided in paragraph 10.05.
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10.02 UNAUTHORIZED CHANGES IN THE WORK

CONTRACTOR shall not be entitled to an increase in the Agreement Price or an
extension of the Agreement Times with respect to any Work performed that is not
required by an amendment, modification, or supplement to the Agreement Documents
as provided in paragraph 3.04, except in the case of an emergency as provided in
paragraph 6.15 or in the case of uncovering Work as provided in paragraph 13.04.B.
Any Work that is to be done pursuant to a Change Order but which is commenced prior
to execution of a Change Order is at risk to be unauthorized work; Change Orders must
be executed within thirty (30) days of commencement except when Work is covered by a
Work Change Directive (in which case a Change Order incorporating the Work Change
Directive) must be executed within ninety (90) days of the issuance of Work Change
Directive).

10.03 EXECUTION OF CHANGE ORDERS

A. UTILITIES and CONTRACTOR shall agree upon and execute appropriate Change
Orders (or Written Amendments) covering:

1. changes in the Work which are: (i) ordered by UTILITIES pursuant to
paragraph 10.01.A, (ii) required because of acceptance of defective Work
under paragraph 13.08.A or UTILITIES’ correction of defective Work under
paragraph 13.09, or (iii) agreed to by the parties:

2. changes in the Agreement Price or Agreement Times which are agreed to by
the parties, including any undisputed sum or amount of time for Work actually
performed in accordance with a Work Change Directive; and the
substantiating documents for a change in Agreement Times shall include
documentation of the nature and cause of any delay(s) and;

3. changes in the Agreement Price or Agreement Times which embody the
substance of any written decision rendered by UTILITIES’ Representative
pursuant to paragraph 10.05; provided that, in lieu of executing any such
Change Order, an appeal may be taken from any such decision in accor-
dance with the provisions of the Agreement Documents and applicable Laws
and Regulations, but during any such appeal, CONTRACTOR shall carry on
the Work and adhere to the progress schedule as provided in paragraph
6.17 A.

B. In signing a Change Order, UTILITIES and CONTRACTOR acknowledge and agree
that:

1. the stipulated compensation (Agreement Price or Agreement Times, or
both) set forth in the Change Order includes payment for (i) the Cost of the
Work covered by the Change Order, (i) CONTRACTOR’s fee for the
overhead and profit, (i) interruption of progress schedules, (iv) delay and
impact, including cumulative impact, on other Work under the Agreement
Documents, and (v) extended overhead:

2. the Change Order constitutes full mutual accord and satisfaction for the
change to the Work:
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3. no reservation of rights to pursue subsequent claims on the Change Order
will be made by either Party; and

4. no subsequent claim or, to the best of the Parties’ knowledge and belief
formed after due review of all reasonable considerations, further amendment
of the Agreement Documents will arise of or as a result of the Change Order.

10.04 NOTIFICATION TO SURETY

If notice of any change affecting the general scope of the Work or the provisions of the
Agreement Documents (including, but not limited to, Agreement Price or Agreement
Times) is required by the provisions of any Bond to be given to a surety, providing the
notice will be CONTRACTOR’s responsibility. The amount of each applicable Bond will
be adjusted to reflect the effect of any change. A copy of the notification of the change
and of the surety’s change to the applicable bond shall be provided to UTILITIES.

10.05 CLAIMS AND DISPUTES

A. Notice: Written notice stating the general nature of each Claim, dispute, or other
matter shall be delivered by the claimant to UTILITIES’ Representative and the other
party to the Agreement promptly, but in no event later than seven (7) days, after the
start of the event giving rise to the Claim. dispute or other matter or its claim shall be
forever barred, unless UTILITIES’ Representative allows additional time, in writing,
for claimant to submit additional or more accurate data in support of such Claim,
dispute, or other matter. The written notice shall include (i) a statement of the
amount or extent of the Claim, dispute, or other matter, (ii) supporting data explaining
the reason, amount, and /or extent of the Claim, dispute, or other matter and, (iii) a
written statement that the adjustment claimed is the entire adjustment to which the
claimant believes it is entitled as a result of said event. “Supporting data” includes
but is not limited to: daily diaries, schedules, timesheets, and receipts. Claimant’s
failure to submit such supporting data shall be a waiver of any and all Claims related
to the data.

1. Response: The opposing party shall submit any response to UTILITIES’
Representative and the claimant within thirty (30) days after receipt of the
claimant’s submittal, unless UTILITIES’ Representative allows additional time in
writing. If needed, the response shall also include any supporting data that the
opposing party believes should be considered.

B. Representative’s Decision: UTILITIES’ Representative will render a formal decision
in writing within sixty (60) days after receipt of the notice. UTILITIES’
Representative’s written decision on a Claim, dispute, or other matter will be final
and binding upon UTILITIES and CONTRACTOR unless:

a. an appeal from UTILITIES’ Representative’s decision is taken within the time
limits and in accordance with the dispute resolution procedures set forth in

Article 9.03; or
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b. if no dispute resolution procedures have been set forth in Article 9.03, a
written notice of intention to appeal UTILITIES’ Representative’s written
decision is delivered by UTILITIES or CONTRACTOR to the other party
within thirty (30) days after the date of a decision or a formal proceeding is
instituted by the appealing party in a forum of competent jurisdiction within
sixty (60) days after the date of any decision or within sixty (60) days after
Substantial Completion, whichever is later (unless otherwise agreed in writing
by UTILITIES and CONTRACTOR), to exercise such rights or remedies as
the appealing party may have with respect to a Claim, dispute, or other
matter in accordance with applicable Laws and Regulations.

C. If UTILITIES’ Representative does not render a formal decision in writing within the
time stated in paragraph 10.05.B, a decision denying the Claim in its entirety shall be
deemed to have been issued 31 days after receipt of the last submittal of the
claimant or the last submittal of the opposing Party, if any.

D. UTILITIES shall not be liable for, and CONTRACTOR hereby waives, any claim or
potential claim of CONTRACTOR which was not reported by CONTRACTOR in
accordance with the provisions of this Article 9.02.

10.06 MEDIATION

If CONTRACTOR remains unsatisfied with the resolution of its claim, CONTRACTOR
shall utilize the following procedures before initiating formal legal action in state or
federal court:

A. If, within thirty (30) calendar days after completion of the Claim process outlined in
Article 10.02, the parties have not succeeded in resolving the dispute, the
CONTRACTOR shall provide notice of its intent to submit the dispute to non-binding
mediation at its cost.

B. The parties will jointly appoint a mutually acceptable mediator. If they fail to select a
mutually acceptable mediation within twenty (20) calendar days from the receipt of
notice from CONTRACTOR, they shall each select a mediator. The two mediators
will then appoint, within ten (10) calendar days of their selection, a third mediator
who shall, as the sole mediator, conduct mediation for the parties.

C. The parties agree to participate in good faith in the mediation and negotiations
related thereto for a period of thirty (30) calendar days. The substantive and
procedural law of the State of Colorado shall apply to the proceedings.

D. If the parties are not successful in resolving the dispute through mediation, then the
CONTRACTOR shall be free to litigate the matter and both parties agree that in the
event of such litigation that the exclusive venue for such litigation shall be the EI
Paso County District Court for Colorado’s Fourth Judicial District, Colorado Springs,
Colorado, and if necessary, for exclusive federal questions, the United States District
Court for the District of Colorado.
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ARTICLE 11 - COST OF THE WORK; CASH ALLOWANCES; UNIT PRICE WORK

11.01 COST OF THE WORK

A. Costs Included: The term Cost of the Work means the sum of all costs necessarily

incurred and paid by CONTRACTOR in the proper performance of the Work. When
the value of any Work covered by a Change Order or when a Claim for an
adjustment in Agreement Price is determined on the basis of Cost of the Work, the
costs to be reimbursed to CONTRACTOR will be only those additional or incremental
costs required because of the change in the Work or because of the event giving rise
to the Claim. Except as otherwise may be agreed to in writing by UTILITIES, such
costs shall be in amounts no higher than those prevailing in the locality of the Work,
shall include only the following items, and shall not include any of the costs itemized
in paragraph 11.01.B:

1. Payroll costs for employees in the direct employ of CONTRACTOR in the
performance of the Work under schedules of job classifications agreed upon
by UTILITIES and CONTRACTOR. Such employees shall include without
limitation superintendents, foremen, and other personnel employed full time
at the Site. Payroll costs for employees not employed full time on the Work
shall be apportioned on the basis of their time spent on the Work. Payroll
costs shall include, but not be limited to, salaries and wages plus the cost of
fringe benefits, which shall include social security contributions, unem-
ployment, excise, and payroll taxes, workers’ compensation, health and
retirement benefits, bonuses, sick leave, vacation and holiday pay applicable
thereto. The expenses of performing Work outside of regular working hours,
on Saturday, Sunday, or holidays, including New Year's Day, Memorial Day,
Independence Day, Labor Day, Thanksgiving Day, and Christmas Day, shall
be included in the above to the extent authorized by UTILITIES.

2. Cost of all materials and equipment furnished and incorporated in the Work,
including costs of transportation and storage thereof, and Suppliers’ field
services required in connection therewith. All cash discounts shall accrue to
CONTRACTOR unless UTILITIES deposits funds with CONTRACTOR with
which to make payments, in which case the cash discounts shall accrue to
UTILITIES. All trade discounts, rebates, refunds, and returns from sale of
surplus materials and equipment shall accrue to UTILITIES and
CONTRACTOR shall make provisions so that they may be obtained.

3. Payments made by CONTRACTOR to subcontractors for Work performed by
Subcontractors. If required by UTILITIES, CONTRACTOR shall obtain
competitive bids from subcontractors acceptable to UTILITIES and
CONTRACTOR and shall deliver such bids to UTILITIES, who will then
determine, which bids, if any, will be acceptable. If any subcontract provides
that the subcontractor is to be paid on the basis of Cost of the Work plus a
fee, the subcontractor’s Cost of the Work and fee shall be determined in the
same manner as CONTRACTOR's Cost of the Work and fee as provided in
this paragraph 11.01.
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4. Costs of special consultants (including but not limited to engineers, architects,
testing laboratories, surveyors, attorneys, and accountants) employed for
services specifically related to the Work.

5. Supplemental costs including the following:

a. The proportion of necessary transportation, travel, and subsistence ex-
penses of CONTRACTOR's employees incurred in discharge of duties
connected with the Work.

b. Cost, including transportation and maintenance, of all materials, supplies,
equipment, machinery, water, appliances, office, and temporary facilities
at the Site, and hand tools not owned by the workers, which are
consumed in the performance of the Work, and cost, less market value, of
such items used but not consumed which remain the property of
CONTRACTOR.

c. Rentals of all construction equipment and machinery, and the parts
thereof whether rented from CONTRACTOR or others in accordance with
rental agreements approved by UTILITIES with the advice of UTILITIES’
Representative and the costs of transportation, loading, unloading,
assembly, dismantling, and removal thereof. All such costs shall be in
accordance with the terms of said rental agreements. The rental of any
such equipment, machinery, or parts shall cease when the use thereof is
no longer necessary for the Work.

d. Sales, consumer, use, and other similar taxes related to the Work, subject
to paragraph 16.09 herein and for which CONTRACTOR is liable,
imposed by Laws and Regulations.

e. Deposits lost for causes other than negligence of CONTRACTOR, any
subcontractor, or anyone directly or indirectly employed by any of them or
for whose acts any of them may be liable, and royalty payments and fees
for permits and licenses.

f. Losses and damages (and related expenses) caused by damage to the
Work, not compensated by insurance or otherwise, sustained by
CONTRACTOR in connection with the performance of the Work (except
losses and damages within the deductible amounts of property insurance
established in accordance with paragraph 5.03), provided such losses
and damages have resulted from causes other than the negligence of
CONTRACTOR, any subcontractor, or anyone directly or indirectly
employed by any of them or for whose acts any of them may be liable.
Calculation of the amount of such losses shall reduce the amount of the
loss by the value of any settlements obtained by CONTRACTOR with the
written consent and approval of UTILITIES. No such losses, damages,
and expenses shall be included in the Cost of the Work for the purpose of
determining CONTRACTOR's fee.

g. The cost of utilities, fuel, and sanitary facilities at the Site.
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h. Minor expenses such as telegrams, long distance telephone calls,
telephone service at the Site, expressage, and similar petty cash items in
connection with the Work.

i. When the Cost of the Work is used to determine the value of a Change
Order or of a Claim, the cost of premiums for additional Bonds and
insurance required because of the changes in the Work or caused by the
event giving rise to the Claim.

j. When all the Work is performed on the basis of cost-plus, the costs of
premiums for all Bonds and insurance CONTRACTOR is required by the
Agreement Documents to purchase and maintain.

B. Costs Excluded: The term Cost of the Work shall not include any of the following
items:

1. Payroll costs and other compensation of CONTRACTOR's officers,
executives, principals (of partnerships and sole proprietorships), general
managers, project managers, engineers, architects, estimators, attorneys,
auditors, accountants, purchasing and contracting agents, expediters,
timekeepers, clerks, and other personnel employed by CONTRACTOR,
whether at the Site or in CONTRACTOR’s principal or branch office for
general administration of the Work and not specifically included in the agreed
upon schedule of job classifications referred to in paragraph 11.01.A.1 or
specifically covered by paragraph 11.01.A.4, all of which are to be considered
administrative costs covered by the CONTRACTOR’s fee.

2. Expenses of CONTRACTOR’s principal and branch offices other than
CONTRACTOR's office at the Site.

3. Any part of CONTRACTOR’s financing expenses, including interest on
CONTRACTOR’s capital employed for the Work and charges against
CONTRACTOR for delinquent payments.

4. Costs due to the negligence of CONTRACTOR, any subcontractor, or anyone
directly or indirectly employed by any of them or for whose acts any of them
may be liable, including but not limited to, the correction of defective Work,
disposal of materials or equipment wrongly supplied, and making good any
damage to property.

5. Other overhead or general expense costs of any kind and the costs of any
item not specifically and expressly included in paragraphs 11.01.A and
11.01.B.

C. CONTRACTOR's Fee: (Not Applicable)

D. Documentation: Whenever the Cost of the Work for any purpose is to be determined
pursuant to paragraphs 11.01.A and 11.01.B, CONTRACTOR will establish and
maintain records thereof in accordance with generally accepted accounting practices
and submit in a form acceptable to UTILITIES an itemized cost breakdown together
with supporting data.
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11.02 CASH ALLOWANCES

A. It is understood that CONTRACTOR has included in the Agreement Price all
allowances so named in the Agreement Documents and shall cause the Work so
covered to be performed for such sums as may be acceptable to UTILITIES.
CONTRACTOR agrees that:

1. the allowances include the cost to CONTRACTOR (less any applicable trade
discounts) of materials and equipment required by the allowances to be
delivered at the Site, and all applicable taxes; and

2. CONTRACTOR'’s costs for unloading and handling on the Site, labor,
installation costs, overhead profit, and other expenses contemplated for the
allowances have been included in the Agreement Price and not in the
allowances, and no demand for additional payment on account of any of the
foregoing will be valid.

B. Prior to final payment, an appropriate Change Order will be issued as recommended
by UTILITIES’ Representative to reflect actual amounts due CONTRACTOR on
account of Work covered by allowances, and the Agreement Price shall be
correspondingly adjusted.

11.03 UNIT PRICE WORK

A. Where the Agreement Documents provide that all or part of the Work is to be Unit
Price Work, initially the Agreement Price will be deemed to include for all Unit Price
Work an amount equal to the sum of the unit price for each separately identified item
of Unit Price Work times the estimated quantity of each item as indicated in the
Agreement. The estimated quantities of items of Unit Price Work are not guaranteed
and are solely for the purpose of comparison of Solicitation Responses and
determining an initial Agreement Price. Determinations of the actual quantities and
classifications of Unit Price Work performed by CONTRACTOR will be made by
UTILITIES subject to the provisions of paragraph 9.06.

B. Each unit price will be deemed to include an amount considered by CONTRACTOR
to be adequate to cover CONTRACTOR's overhead and profit for each separately
identified item.

C. UTILITIES or CONTRACTOR may make a Claim for an adjustment in the Agreement
Price in accordance with paragraph 10.05 if:

1. the quantity of any item of Unit Price Work performed by CONTRACTOR
differs materially and significantly from the estimated quantity of such item
indicated in the Agreement: and

2. there is no corresponding adjustment with respect any other item of Work;
and
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3. if CONTRACTOR believes that CONTRACTOR is entitled to an increase in
Agreement Price as a result of having incurred additional expense or
UTILITIES believes that UTILITIES is entitled to a decrease in Agreement
Price and the parties are unable to agree as to the amount of any such
increase or decrease.

ARTICLE 12 - CHANGE OF AGREEMENT PRICE; CHANGE OF AGREEMENT TIMES

12.01 CHANGE OF AGREEMENT PRICE

A. The Agreement Price may only be changed by a Change Order or by a Written
Amendment. Any Claim for an adjustment in the Agreement Price shall be based on
written notice submitted by the Party making the Claim to UTILITIES and the other
Party to the Agreement in accordance with the provisions of paragraph 10.05.

B. The value of any Work covered by a Change Order or of any Claim for an adjustment
in the Agreement Price will be determined as follows:

1. where the Work involved is covered by unit prices contained in the Agreement
Documents, by application of such unit prices to the quantities of the items
involved (subject to the provisions of paragraph 11.03); or

2. where the Work involved is not covered by unit prices contained in the
Agreement Documents, by a mutually agreed lump sum (which may include
an allowance for overhead and profit not necessarily in accordance with
paragraph 12.01.C.2); or

3. where the Work involved is not covered by unit prices contained in the
Agreement Documents and agreement to a lump sum is not reached under
paragraph 12.01.B.2, on the basis of the Cost of the Work (determined as
provided in paragraph 11.01) plus a CONTRACTOR’s fee for overhead and
profit (determined as provided in paragraph 12.01.C); or

4. Where the Work included is not covered by unit prices contained in the
Agreement Documents, and mutual agreement cannot be reached between
UTILITIES and CONTRACTOR under paragraph 12.01.B.2 and 12.01.B.3
above, then the adjustment to the Agreement price shall be determined by
UTILITIES in its sole discretion. (Not Applicable)

C. CONTRACTOR's Fee: The CONTRACTOR's fee for overhead and profit shall be
determined as follows:

1. a mutually acceptable fixed fee not to exceed ten percent (10%); or

2. if a fixed fee is not agreed upon, then a fee based on the following
percentages of the various portions of the Cost of the Work:

a. for costs incurred under paragraphs 11.01.A.1 and 11.01.A.2, the
CONTRACTOR's fee shall be five percent (5%);
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b. for costs incurred under paragraph 11.01.A.3, the CONTRACTOR's fee
shall be five percent;

c. where one or more tiers of subcontracts are on the basis of Cost of the
Work plus a fee and no fixed fee is agreed upon, the intent of paragraph
12.01.C.2.a is that the subcontractor who actually performs the Work, at
whatever tier, will be paid a fee of five percent (5%) of the costs incurred
by such subcontractor under paragraphs 11.01.A.1 and 11.01.A.2 and
that any higher tier subcontractor and CONTRACTOR will each be paid a
fee of five percent (5%) of the amount paid to the next lower tier
subcontractor;

d. no fee shall be payable on the basis of costs itemized under paragraphs
11.01.A4, 11.01.A5, and 11.01.B;

e. the amount of credit to be allowed by CONTRACTOR to UTILITIES for
any change which results in a net decrease in cost will be the amount of
the actual net decrease in cost plus a deduction in CONTRACTOR’s fee
by an amount equal to five percent of such net decrease; and

f. when both additions and credits are involved in any one change, the
adjustment in CONTRACTOR's fee shall be computed on the basis of the
net change in accordance with paragraphs 12.01.C.2.a through
12.01.C.2.e, inclusive.

12.02 CHANGE OF AGREEMENT TIMES

A. The Agreement Times (or Milestones) may only be changed by a Change Order or
by a Written Amendment.

B. Any Claim for an adjustment in the Agreement Times (or Milestones) shall be based
on written notice submitted by the Party making the claim to UTILITIES and the other
Party to the Agreement in accordance with the provisions of paragraph 10.05. Any
adjustment of the Agreement Times (or Milestones) covered by a Change Order or of
any Claim for an adjustment in the Agreement Times (or Milestones) will be
determined in accordance with the provisions of this Article 12.

12.03 DELAYS BEYOND CONTRACTOR’S CONTROL

Where CONTRACTOR is prevented from completing any part of the Work within the
Agreement Times (or Milestones) due to delay beyond the control of CONTRACTOR,
the Agreement Times (or Milestones) will be extended in an amount equal to the time
lost due to such delay if a Claim is made therefore as provided in paragraph 12.02.B.
Delays beyond the control of CONTRACTOR shall include, but not be limited to, acts or
neglect by UTILITIES or UTILITIES’ Consultant, acts or neglect of utility owners or other
contractors performing other work as contemplated by Article 7, fires, floods, epidemics,
abnormal weather conditions, or acts of God and must be recorded by CONTRACTOR
on the daily log.
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12.04 DELAYS WITHIN CONTRACTOR’S CONTROL

The Agreement Times (or Milestones) will not be extended due to delays within the
control of CONTRACTOR. Delays attributable to and within the control of a
subcontractor or Supplier shall be deemed to be delays within the control of
CONTRACTOR. Such delays shall entitle UTILITIES to withhold or delay any progress
payment or final payment that becomes due.

12.05 DELAYS BEYOND UTILITIES’ AND CONTRACTOR’S CONTROL

Where CONTRACTOR is prevented from completing any part of the Work within the
Agreement Times (or Milestones) due to delay beyond the control of both UTILITIES and
CONTRACTOR, including delays stated in 15.01.A, an extension of the Agreement
Times (or Milestones) in an amount equal to the time lost due to such delay shall be
CONTRACTOR's sole and exclusive remedy for such delay.

12.06 DELAY DAMAGES

A. In no event shall UTILITIES or UTILITIES’ Consultants be liable to CONTRACTOR,
any subcontractor, any Supplier, or any other person or organization, or to any surety
for or employee or agent of any of them, for damages arising out of or resulting from:

1. delays caused by or within the control of CONTRACTOR; or

2. delays beyond the control of both UTILITIES and CONTRACTOR including
but not limited to fires, floods, epidemics, abnormal weather conditions, acts
of God, or acts or neglect by utility owner or other contractors performing
other work as contemplated by Article 7, unless provided for in 15.01.A.

B. Nothing in this paragraph 12.06 bars a change in Agreement Price pursuant to this
Article 12 to compensate CONTRACTOR due to delay, interference, or disruption
directly attributable to actions or inactions of UTILITIES or anyone for whom
UTILITIES is responsible.

ARTICLE 13 - TESTS AND INSPECTIONS; CORRECTION, REMOVAL, OR
ACCEPTANCE OF DEFECTIVE WORK

13.01 NOTICE OF DEFECTS

Prompt notice of all defective Work of which UTILITIES, UTILITIES’ Representative,
and/or UTILITIES’ Consultants has actual knowledge will be given to CONTRACTOR.
All defective Work may be rejected, corrected, or accepted as provided in this Article 13.

13.02 ACCESS TO WORK

UTILITIES, UTILITIES’ Representative, UTILITIES’ Consultants, other representatives,
and personnel of UTILITIES, independent testing laboratories, and governmental
agencies with jurisdictional interests will have access to the Site and the Work at
reasonable times for their observation, inspecting, and testing. CONTRACTOR shall
provide them proper and safe conditions for such access and advise them of
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CONTRACTOR's Site safety procedures and programs so that they may comply
therewith as applicable.

13.03 TESTS AND INSPECTIONS

A. CONTRACTOR shall give UTILITIES’ Representative and UTILITIES’ Consultants
timely notice of readiness of the Work for all required inspections, tests, or approvals
and shall cooperate with inspection and testing personnel to facilitate required
inspections or tests. CONTRACTOR is responsible for arranging for and scheduling
the initial and subsequent inspections of Work to ensure that the Work conforms to
the Agreement Documents. CONTRACTOR shall give UTILITIES’' Representative
timely notice of readiness of the Work for all non-CONTRACTOR required
inspections, tests, or approvals, and shall cooperate with inspection and testing
personnel to facilitate required inspections or tests.

B. UTILITIES shall employ and pay for the services of an independent testing laboratory
to perform all inspections, tests, or approvals required by the Agreement Documents

except:

1. for inspections, tests or approvals covered by paragraphs 13.03.C and
13.03.D below:

2. that costs incurred in connection with tests or inspections conducted pursuant
to paragraph 13.04.B shall be paid as provided in said paragraph 13.04.B;
and

3. as otherwise specifically provided in the Agreement Documents.

C. If Laws or Regulations of any public body having jurisdiction require any Work (or
part thereof) specifically to be inspected, tested, or approved by an employee or
other representative of such public body, CONTRACTOR shall assume full
responsibility for arranging and obtaining such inspections, tests, or approvals, pay
all costs in connection therewith, and furnish UTILITIES’ Representative the required
certificates of inspection or approval. Tests required by Agreement Documents to be
performed by CONTRACTOR and that require test certificates be submitted to
UTILITIES’ Representative for acceptance shall be made by an independent testing
laboratory or agency licensed or certified in accordance with Laws and Regulations
and applicable state and local statutes. In the event state license or certification is
not required testing laboratories or agencies shall meet the following applicable
requirements:

1. “Recommended Requirements for Independent Laboratory Qualification,”
published by the American Council of Independent Laboratories.

2. Basic requirements of ASTM E329, “Standard of Recommended Practice for

Inspection and  Testing Agencies for Concrete and Steel as Used in
Construction” as applicable.
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3. Calibrate testing equipment at reasonable intervals by devices of accuracy
traceable to either the National Bureau of Standards or accepted values of
natural physical constants.

D. CONTRACTOR shall be responsible for arranging and obtaining and shall pay all
costs in connection with any inspections, tests, or approvals required for UTILITIES’
acceptance of materials or equipment to be incorporated in the Work; or acceptance
of materials, mix designs, or equipment submitted for approval prior to
CONTRACTOR's purchase thereof for incorporation in the Work. Such inspections,
tests, or approvals shall be performed by organizations acceptable to UTILITIES.

E. If any Work (or the work of others) that is to be inspected, tested, or approved is
covered by CONTRACTOR without written concurrence of UTILITIES’
Representative, it must, if requested by UTILITIES’ Representative, be uncovered for
observation.

F. Uncovering Work as provided in paragraph 13.03.E shall be at CONTRACTOR’s
expense unless CONTRACTOR has given UTILITIES’ Representative timely notice
of CONTRACTOR's intention to cover the same and UTILITIES’ Representative has
not acted with reasonable promptness in response to such notice.

13.04 UNCOVERING WORK

If any Work is covered contrary to the written request of UTILITIES, it must, if requested
by UTILITIES, be uncovered for UTILITIES' observation and recovered at
CONTRACTOR’s expense. If UTILITIES considers it necessary or advisable that
covered Work be observed by UTILITIES’ Representative or inspected or tested by
others, CONTRACTOR, at UTILITIES’ request, shall uncover, expose, or otherwise
make available for observation, inspection, or testing as UTILITIES may require, that
portion of the Work in question, furnishing all necessary labor, material, and equipment.
If it is found that such Work is defective, CONTRACTOR shall pay ail Claims, costs,
losses, and damages (including but not limited to all fees and charges of engineers,
architects, attorneys, and other professionals and all court or other dispute resolution
costs) arising out of or relating to such uncovering, exposure, observation, inspection,
and testing, and of satisfactory replacement or reconstruction (including but not limited to
all costs of repair or replacement of work of others); and UTILITIES shall be entitled to
an appropriate decrease in the Agreement Price. If the parties are unable to agree as to
the amount thereof, UTILITIES may make a Claim therefor as provided in paragraph
10.05. If, however, such Work is not found to be defective, CONTRACTOR shall be
allowed an increase in the Agreement Price or an extension of the Agreement Times (or
Milestones), or both, directly attributable to such uncovering, exposure, observation,
inspection, testing, replacement, rework, and if the parties are unable to agree as to the
amount or extent thereof, CONTRACTOR may make a claim therefore as provided in
paragraph 10.05. A claim shall not be permitted if the Work was covered despite notice
by UTILITIES of its desire or intention to undertake testing or inspection of such work.

13.05 UTILITIES MAY STOP THE WORK
A. If the Work is defective, or CONTRACTOR fails to supply sufficient skilled workers or

suitable materials or equipment, or fails to perform the Work in such a way that the
completed Work will conform to the Agreement Documents, UTILITIES may order
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CONTRACTOR to stop the Work, or any portion thereof, until the cause for such
order has been eliminated; however, this right of UTILITIES to stop the Work shall
not give rise to any duty on the part of UTILITIES to exercise this right for the benefit
of CONTRACTOR, any subcontractor, any Supplier, any other individual or entity, or
any surety for, or employee or agent of any of them.

B. In the event UTILITIES determines, in its sole discretion, that a violation of any
required environmental permit exists, UTILITIES may order CONTRACTOR to stop
the Work, or any portion thereof, until the cause of such violation has been
eliminated.

13.06 CORRECTION OR REMOVAL OF DEFECTIVE WORK

UTILITIES will have authority to disapprove or reject defective Work and will have
authority to require special inspection or testing of the Work whether or not the Work is
fabricated, installed or completed. if required by UTILITIES, CONTRACTOR shall
promptly, as directed, either correct all defective Work, whether or not fabricated,
installed or completed, or, if the Work has been rejected by UTILITIES, remove it from
the Site and replace it with non-defective Work. CONTRACTOR shall bear all direct,
indirect and consequential costs of such correction or removal (including but not limited
to Claims, costs, losses, damages, fees and charges of engineers, architects, attorneys
and other professionals and all court or other dispute resolution costs) made necessary

thereby.
13.07 CORRECTION PERIOD

A. If within four (4) years after the date of Substantial Completion or such longer period
of time as may be prescribed by Laws or Regulations or by the terms of any
applicable special guarantee required by the Agreement Documents or by any
specific provision of the Agreement Documents, any Work is found to be
noncompliant with the requirements in the Agreement Documents during inspection,
to be performed by and at the discretion of UTILITIES not more than once annually,
or if the repair of any damages to the land, water or groundwater, or areas made
available for CONTRACTOR'’s use by UTILITIES or permitted by Laws and
Regulations as contemplated in paragraph 6.10.A is found to be defective,
CONTRACTOR shall promptly or by a timeframe established by UTILITIES. without
cost to UTILITIES and in accordance with UTILITIES’ written instructions: (i) repair
the affected land, water or groundwater, or areas, or (ii) correct the affected Work or,
if the Work has been rejected by UTILITIES, remove it from the Work and replace it
with Work that is compliant, and (iii) satisfactorily correct or repair or remove and
replace any damage to other Work, to the work of others or other land, water or
groundwater, or areas resulting there from (see Article 6.18 — CONTRACTOR
General Warranty and Guarantee). If CONTRACTOR does not promptly comply with
the terms of UTILITIES' instructions, or in an emergency where delay would cause
serious risk of loss or damage, UTILITIES may but is under no obligation to: order
the CONTRACTOR to stop the Work. or any portion thereof, until the cause for such
order has been eliminated; have the defective Work corrected or repaired or may
have the rejected Work removed and replaced, and all Claims, costs, losses, and
damages (including but not limited to all fees and charges of engineers, architects,
attorneys, and other professionals and all court or other dispute resolution costs)
arising out of or relating to correction or repair or removal and replacement (including
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but not limited to all costs of repair or replacement of work of others) will be paid by
CONTRACTOR. Repetitive malfunction of an equipment or product item shall be
cause for replacement and an extension of the correction period to a date one (1)
year following acceptable replacement. A repetitive malfunction shall be defined as
any subsequent failure of an equipment or product item following original
acceptance.

B. In special circumstances where a particular item of equipment is placed in continu-
ous service before Substantial Completion of all the Work, the correction period for
that item may start to run from an earlier date if so provided in the Specifications or
by Written Amendment. If the correction period begins at an earlier date, then the
correction period shall be automatically extended to one year foliowing Substantial
Completion.

C. Where Work (and damage to other Work resulting therefrom) has been corrected,
removed, or replaced under this paragraph 13.07, the correction period hereunder
with respect to such Work will be extended for an additional period of one year after
such correction or removal and replacement has been satisfactorily completed.

D. Nothing in Article 13 concerning the correction period shall establish a period of
limitation with respect to any other obligation that CONTRACTOR has under the
Agreement Documents. The establishment of time periods relates only to the specific
obligations of CONTRACTOR to correct the Work, and has no relationship to the
time within which CONTRACTOR's obligations under the Agreement Documents
may be sought to be enforced, nor to the time within which proceedings may be
commenced to establish CONTRACTOR's liability with respect to CONTRACTOR's
obligations other than to specifically correct the Work.

13.08 ACCEPTANCE OF DEFECTIVE WORK

If, instead of requiring correction or removal and replacement of defective Work,
UTILITIES prefers to accept it, UTILITIES may do so. CONTRACTOR shall pay all costs
attributable to UTILITIES’ evaluation of and determination to accept such defective Work
(such costs to include but not be limited to all fees and charges of engineers, architects,
attorneys and other professionals and all court or other dispute resolution costs). If any
such acceptance occurs prior to final payment, a Change Order will be issued
incorporating the necessary revisions in the Agreement Documents with respect to the
Work; and UTILITIES shall be entitled to an appropriate decrease in the GMP, and, if the
parties are unable to agree as to the amount thereof, UTILITIES may make a claim
therefore as provided in Article 9. If the acceptance occurs after final payment, an
appropriate amount will be paid by CONTRACTOR to UTILITIES.

13.09 UTILITIES MAY CORRECT DEFECTIVE WORK

A. If CONTRACTOR fails within a reasonable time after written notice from UTILITIES
to correct defective Work or to remove and replace rejected Work as required by
UTILITIES in accordance with Articles 13.06.A or 13.06.A, or if CONTRACTOR fails
to perform the Work in accordance with the Agreement Documents, or if
CONTRACTOR fails to comply with any other provision of the Agreement
Documents, UTILITIES may, after seven (7) days' written notice to CONTRACTOR,
correct and remedy any such deficiency.
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B. In exercising the rights and remedies under this Article UTILITIES shall proceed
expeditiously. In connection with such corrective and remedial action, UTILITIES
may exclude CONTRACTOR from all or part of the Site, take possession of all or
part of the Work, suspend CONTRACTOR's services related thereto, take
possession of CONTRACTOR's materials and equipment stored at the Site or stored
elsewhere for which UTILITIES has paid CONTRACTOR. CONTRACTOR shall
allow UTILITIES, UTILITIES’ representatives, agents and employees, UTILITIES’
other contractors and Consultants access to the Site to enable UTILITIES to exercise
the rights and remedies under this Article.

C. All costs and damages incurred or sustained by UTILITIES in exercising such rights
and remedies will be charged against CONTRACTOR and a Change Order will be
issued incorporating the necessary revisions in the Agreement Documents and
UTILITIES shall be entitled to an appropriate decrease in the GMP, and, if the parties
are unable to agree as to the amount thereof, UTILITIES may make a claim therefore
as provided in Article 9. Such costs and damages will include but not be limited to all
Claims, losses, fees and charges of engineers, architects, attorneys, and other
professionals, all court or other dispute resolution costs and all costs of repair or
replacement of work of others destroyed or damaged by correction, removal or
replacement of CONTRACTOR's defective Work.

D. CONTRACTOR shall not be allowed an extension of the Agreement Times (or
Milestones) because of any delay in the performance of the Work attributable to the
exercise by UTILITIES of UTILITIES’ rights and remedies under this paragraph
13.09.

E. Nothing in this Article 13 concerning the correction period shall establish a period of
limitations with respect to any other obligation which CONTRACTOR has under the
Agreement Documents or Laws and Regulations. The establishment of time periods
relates only to the specific obligations of CONTRACTOR to correct the Work, and
has no relationship to the time within which CONTRACTOR’s obligations under the
Agreement Documents or Laws or Regulations may be sought to be enforced, nor to
the time within which proceedings may be commenced to establish CONTRACTOR's
liability with respect to CONTRACTOR’s obligations other than to specifically correct
the Work.

ARTICLE 14 -PAYMENTS TO CONTRACTOR AND COMPLETION

14.01 SCHEDULE OF VALUES

The schedule of values provided in paragraph 4.02 will serve as the basis for progress
payments and will be incorporated into a form of Application for Payment acceptable to
UTILITIES. Progress payments based on of Unit Price Work will be based on the
number of units completed.
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14.02 PROGRESS PAYMENTS
A. Applications for Payments

1. At least twenty (20) days before the date established for each progress
payment (but not more often than once a month), CONTRACTOR shall
submit to UTILITIES' Representative for review an Application for Payment
filled out and signed by CONTRACTOR covering the Work completed as of
the date of the Application and accompanied by such supporting
documentation as is required by the Agreement Documents. If payment is
requested on the basis of materials and equipment not incorporated in the
Work but delivered and suitably stored at the Site or at another location
agreed to in writing, the Application for Payment shall also be accompanied
by a bill of sale, invoice, or other documentation warranting that UTILITIES
has received the materials and equipment free and clear of all security
interests and evidence that the materials and equipment are covered by
appropriate property insurance or other arrangements to protect UTILITIES’
interest therein, all of which must be satisfactory to UTILITIES.

2. Beginning with the second Application for Payment, each Application shall
include an affidavit of CONTRACTOR stating that all previous progress
payments received on account of the Work have been applied on account to
discharge CONTRACTOR's legitimate obligations associated with prior
Applications for Payment.

3. The amount of retainage with respect to progress payments will be as
stipulated in the Agreement.

B. Review of Applications

1. UTILITIES’ Representative will, within ten (10) days after receipt of each
Application for Payment, either indicate in writing a recommendation of
payment and present the Application to UTILITIES or return the Application to
CONTRACTOR indicating in writing UTILITIES’ reasons for refusing to
recommend payment. In the latter case, CONTRACTOR may make the
necessary corrections and resubmit the Application.

2. UTILITIES’ Representative’s recommendation of any payment requested in
an Application for Payment will constitute a representation by UTILITIES’
Representative to UTILITIES, based on UTILITIES’ Representative’s
observations on the Site of the executed Work and on UTILITIES’
Representative’s review of the Application for Payment and the
accompanying data and schedules, that to the best of UTILITIES’
Representative’s knowledge, information and belief:

a. the Work has progressed to the point indicated:
b. the quality of the Work is generally in accordance with the Agreement
Documents (subject to an evaluation of the Work as a functioning whole

prior to or upon Substantial Compiletion, to the resuits of any subsequent
tests called for in the Agreement Documents, to a final determination of
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quantities and classifications for Unit Price Work under paragraph 9.06,
and to any other qualifications stated in the recommendation); and

c. the conditions precedent to CONTRACTOR being entitled to such
payment appear to have been fulfilled in so far as it is UTILITIES
REPRESENTATIVE's responsibility to observe the Work.

3. By recommending any such payment UTILITIES’' Representative will not
thereby be deemed to have represented that: (i) inspections made to check
the quality or the quantity of the Work as it has been performed have been
exhaustive, extended to every aspect of the Work in progress, or involved
detailed inspections of the Work beyond the responsibilities specifically
assigned to UTILITIES’ Representative in the Agreement Documents; or (i)
that there may not be other matters or issues between the parties that might
entite CONTRACTOR to additional payment from UTILITIES or entitle
UTILITIES to withhold payment to CONTRACTOR.

4. Neither UTILITIES’ Representative’s review of CONTRACTOR’s Work for the
purposes of recommending payments nor UTILITIES’ Representative’s
recommendation of any payment, including final payment, will impose
responsibility on UTILITIES’' Representative to supervise, direct, or control
the Work or for the means, methods, techniques, sequences, or procedures
of construction, or the safety precautions and programs incident thereto, or
for CONTRACTOR's failure to comply with Laws and Regulations applicable
to CONTRACTOR’s performance of the Work. Additionally, said review or
recommendation will not impose responsibility on UTILITIES’ Representative
to make any examination to ascertain how or for what purposes
CONTRACTOR has used the moneys paid on account of the Agreement
Price, or to determine that title to any of the Work, materials, or equipment
has passed to UTILITIES free and clear of any security interests.

5. UTILITIES’ Representative may refuse to recommend the whole or any part of
any payment if, in UTILITIES' Representative’s opinion, it would be incorrect
to make the representations to UTILITIES referred to in paragraph 14.02.B.2.
UTILITIES’ Representative may also refuse to recommend any such payment
or, because of subsequently discovered evidence or the results of
subsequent inspections or tests revise or revoke any such payment
recommendation previously made, to such extent as may be necessary in
UTILITIES’ Representative’s opinion to protect UTILITIES from loss because:

a. the Work is defective, or completed Work has been damaged, requiring
correction or replacement:

b. the Agreement Price has been reduced by Written Amendment or
Change Orders;

¢. UTILITIES has been required to correct defective Work or complete Work
in accordance with paragraph 13.09: or

d. UTILITIES’ Representative has actual knowledge of the occurrence of
any of the events enumerated in paragraph 15.02.A.
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e. Failure of the CONTRACTOR to submit schedules, required reports, or
other information as required under the Agreement.

f. Failure of the CONTRACTOR to diligently prosecute the work and
maintain progress to assure completion within the Agreement time or
otherwise to keep to the progress schedule submitted to UTILITIES.

g. Any reasonable doubt that the work of the Agreement can be completed
for the balance then unpaid.

C. Payment Becomes Due

1. Thirty (30) days after UTILITIES’ Representative’s recommendation of

payment to UTILITIES, the amount recommended will (subject to the
provisions of paragraph 14.02.D) become due, and when due will be paid by
UTILITIES to CONTRACTOR.

D. Reduction in Payment

1.

2.

3.

UTILITIES may refuse to make payment of the full amount recommended by
UTILITIES’ Representative because:

a. claims have been made against UTILITIES on account of
CONTRACTOR's performance or furnishing of the Work;

b. Security interests or Claims by Subcontractors or suppliers have been
filed in connection with the Work, except where CONTRACTOR has
delivered a specific Bond satisfactory to UTILITIES to secure the
satisfaction and discharge of such security interests or Claims by
Subcontractors or suppliers;

C. there are other items entitling UTILITIES to a set-off against the amount
recommended; or

d. UTILITIES has actual knowledge of the occurrence of any of the events
enumerated in paragraphs 14.02.B.5.a through 14.02.B.5.g or paragraph
15.02. A

If UTILITIES refuses to make payment of the full amount recommended by
UTILITIES’ Representative, UTILITIES must give CONTRACTOR immediate
written notice stating the reasons for such action and promptly pay
CONTRACTOR any amount remaining after deduction of the amount so
withheld. UTILITIES shall promptly pay CONTRACTOR the amount so with-
held, or any adjustment thereto agreed to by UTILITIES and CONTRACTOR,
when CONTRACTOR corrects to UTILITIES’ satisfaction the reasons for
such action.

If it is subsequently determined that UTILITIES’ refusal of payment was not
justified, the amount wrongfully withheld shall be treated as an amount due
as determined by paragraph 14.02.C 1.
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14.03 CONTRACTOR’S WARRANTY OF TITLE

CONTRACTOR warrants and guarantees that title to all Work, materials, and equipment
covered by any Application for Payment, whether incorporated in the Work or not, will
pass to UTILITIES no later than the time of payment free and clear of all security

interests.
14.04 SUBSTANTIAL COMPLETION

A. When CONTRACTOR considers the entire Work ready for its intended use
CONTRACTOR shall notify UTILITIES in writing that the entire Work is substantially
complete (except for items specifically listed by CONTRACTOR as incomplete) and
request that UTILITIES issue a certificate of Substantial Completion. Promptly
thereafter, UTILITIES’ Representative and CONTRACTOR shall make an inspection
of the Work to determine the status of completion. If UTILITIES’ Representative does
not consider the Work substantially complete, UTILITIES will notify CONTRACTOR
in writing giving the reasons therefore. If UTILITIES’ Representative considers the
Work substantially complete, UTILITIES’ Representative will prepare a certificate of
Substantial Completion, which shall fix the date of Substantial Completion. There
shall be attached to the certificate a tentative list of items to be completed or
corrected before final payment. At the time of delivery of the certificate of Substantial
Completion UTILITIES will deliver to D/B a written determination as to division of
responsibilities pending final payment between UTILITIES and D/B with respect to
security, operation, safety, maintenance, heat, utilities, insurance and warranties and
guarantees.

B. UTILITIES will have the right to exclude D/B from the Site after the date of
Substantial Completion, but UTILITIES will allow D/B reasonable access to complete
or correct items on the list of items to be completed, to provide warrantee services
and to participate in the optimization process as specified in the Agreement.

14.05 PARTIAL UTILIZATION

A. Use by UTILITIES at UTILITIES’ option of any substantially completed part of the
Work which has specifically been identified in the Agreement Documents, or which
UTILITIES, and CONTRACTOR agree constitutes a separately functioning and
usable part of the Work that can be used by UTILITIES for its intended purpose
without significant interference with CONTRACTOR’s performance of the remainder
of the Work, may be accomplished prior to Substantial Completion of all the Work
subject to the following conditions.

1. UTILITIES’ Representative at any time may request CONTRACTOR in writing
to permit UTILITIES to use any such part of the Work which UTILITIES’
Representative believes to be ready for its intended use and substantially
complete. If CONTRACTOR agrees that such part of the Work is substantially
complete, CONTRACTOR will certify to UTILITIES that such part of the Work
is substantially complete and request UTILITIES’ Representative to issue a
certificate of Substantial Completion for that part of the Work. CONTRACTOR
at any time may notify UTILITIES Representative in writing that
CONTRACTOR considers any such part of the Work ready for its intended
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use and substantially complete and request UTILITIES to issue a certificate
of Substantial Completion for that part of the Work. Within a reasonable time
after either such request, UTILITIES’ Representative and CONTRACTOR
shall make an inspection of that part of the Work to determine its status of
completion. If UTILITIES’ Representative does not consider that part of the
Work to be substantially complete, UTILITIES’ Representative will notify
UTILITIES and CONTRACTOR in writing giving the reasons therefor. If
UTILITIES considers that part of the Work to be substantially complete, the
provisions of paragraph 14.04 will apply with respect to certification of
Substantial Completion of that part of the Work and the division of
responsibility in respect thereof and access thereto.

2. No occupancy or separate operation of part of the Work may occur prior to

compliance with the requirements of paragraph 5.10 regarding property
insurance.

14.06 FINAL INSPECTION

Upon written notice from CONTRACTOR that the entire Work or an agreed portion
thereof is complete, UTILITIES’ Representative will make a final inspection with
CONTRACTOR and will notify CONTRACTOR in writing of all particulars in which this
inspection reveals that the Work is incomplete or defective. CONTRACTOR shall
immediately take such measures as are necessary to complete such Work or remedy
such deficiencies.

14.07 FINAL PAYMENT

A. Application for Payment

1.

After CONTRACTOR has, in the opinion of UTILITIES’ Representative,
satisfactorily completed all corrections identified during the final inspection
and has delivered, in accordance with the Agreement Documents, all main-
tenance and operating instructions, schedules, guarantees, Bonds,
certificates or other evidence of insurance, certificates of inspection,
marked-up record documents (as provided in paragraph 6.11), and other
documents, CONTRACTOR may make application for final payment following
the procedure for progress payments.

The final Application for Payment shall be accompanied (except as previously
delivered) by: (i) all documentation called for in the Agreement Documents,
including but not limited to the evidence of insurance required by
subparagraph 5.04.B and tax forms as described in section 16.09; (ii) consent
of the surety, if any, to final payment: (iii) complete and legally effective
releases or waivers (satisfactory to UTILITIES) of all purported Lien rights
arising out of or purported Liens filed in connection with the Work; and (iv) all
documentation required for the transfer of applicable environmental permits.

In lieu of the releases or waivers of security interests or purported Liens
specified in paragraph 14.07.A.2 and as approved by UTILITIES,
CONTRACTOR may furnish receipts or releases in full and an affidavit of
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CONTRACTOR that: (i) the releases and receipts include all labor, services,
material, and equipment for which a Lien could be filed but for the provisions
of the City Code; and (ii) all payrolls, material and equipment bills,
settlements pursuant to paragraph 6.10.A.2,, and other indebtedness
connected with the Work for which UTILITIES or UTILITIES’ property might in
any way be responsible have been paid or otherwise satisfied. If any
subcontractor or Supplier fails to furnish such a release or receipt in full,
CONTRACTOR may furnish a Bond or other collateral satisfactory to
UTILITIES to indemnify UTILITIES against any purported Lien.

4. Failure of CONTRACTOR to submit the above identified documentation shall
entitle UTILITIES to withhold final payment pending UTILITIES' receipt of all
data without prejudice to any other remedy of UTILITIES.

B. Review of Application and Acceptance

If, on the basis of UTILITIES' Representative’s observation of the Work during
construction and final inspection and UTILITIES’ Representative's review of the
final Application for Payment and accompanying documentation as required by
the Agreement Documents, UTILITIES’ Representative is satisfied that the Work
has been completed and CONTRACTOR’s other obligations under the
Agreement Documents have been fulfilled, UTILITIES’ Representative will. within
sixty (60) days after receipt of the final Application for Payment, indicate in writing
UTILITIES’ Representative’s recommendation of payment and present the
Application for Payment to UTILITIES. UTILITIES’ review may include a close-
out audit. At the same time UTILITIES’ Representative will also give written
notice to CONTRACTOR that the Work is acceptable subject to the provisions of
paragraph 14.09. Otherwise, UTILITIES’ Representative’s will return the
Application for Payment to CONTRACTOR, indicating in writing the reasons for
refusing to recommend final payment, in which case CONTRACTOR shall make
the necessary corrections and resubmit the Application for Payment.

C. Payment Becomes Due

Within approximately seventy-five (75) days after the presentation to UTILITIES'’
Representative of the Application for Payment and accompanying docu-
mentation, but after the date for final settlement advertised in the Notice of Final
Payment, pursuant to law, the amount recommended by UTILITIES’
Representative will become due and when due, will be paid by UTILITIES to
CONTRACTOR.

D.  Failure to Respond for Final Payment

In the event CONTRACTOR fails to make Application for Final Payment, or to
resubmit a final Application for Payment within ninety (90) days after being
_requested to do so, UTILITIES may deem any and all retained funds to be
abandoned property and shall give notice of abandonment to CONTRACTOR.
UTILITIES may set off against the final payment any amounts due to UTILITIES
from CONTRACTOR arising out of or under this or any other Agreement or
Agreement between them.
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14.08 FINAL COMPLETION DELAYED

A

If, through no fault of CONTRACTOR, final completion of the Work is significantly
delayed, and if UTILITIES’ Representative so confirms, UTILITIES shall, upon
receipt of CONTRACTOR's final Application for Payment without terminating the
Agreement, make payment of the balance due for that portion of the Work fully
completed and accepted. If the remaining balance to be held by UTILITIES for
Work not fully completed or corrected is less than the retainage stipulated in the
Agreement and if Bonds have been furnished as required in paragraph 5.01, the
written consent of the surety to the payment of the balance due for that portion of
the Work fully completed and accepted shall be submitted by CONTRACTOR to
UTILITIES with the Application for such payment. Such payment shall be made
under the terms and conditions governing final payment, except that it shall not
constitute a waiver of Claims.

14.09 WAIVER OF CLAIMS

A

The making and acceptance of final payment will constitute:

1. a waiver of all Claims by UTILITIES against CONTRACTOR, except Claims
arising from unsettled purported Liens or other encumbrances, from defective
Work appearing after final inspection pursuant to paragraph 14.06, from
failure to comply with the Agreement Documents or the terms of any special
guarantees specified therein, or from CONTRACTOR’s continuing obligations
under the Agreement Documents; and

2. awaiver of all Claims by CONTRACTOR against UTILITIES other than those
previously made in writing which are still unsettied.

3. CONTRACTOR understands that UTILITIES may not have title to all
properties where Work is being performed; therefore, CONTRACTOR agrees
to waive all rights to filing of any lien, including a Mechanic's Lien, on any
property where the Work is performed. CONTRACTOR shall also not allow
any of its subcontractors to file a lien, including a Mechanic’s Lien, on any
property where Work is performed.

ARTICLE 15 - SUSPENSION OF WORK AND TERMINATION

15.01 UTILITIES MAY SUSPEND WORK

A

At any time and without cause, UTILITIES may suspend the Work or any portion
thereof for a period of not more than ninety (90) consecutive days by notice in
writing to CONTRACTOR. The notice shall also state the date on which Work will
be resumed. CONTRACTOR shall resume the Work on the date so stated.
CONTRACTOR may be allowed an adjustment in the Agreement Price or an
extension of the Agreement Times, or both, directly attributable to any such
suspension if CONTRACTOR makes a Claim therefor as provided in paragraph
10.05. In no event shall an equitable adjustment be made for the benefit of
CONTRACTOR to the extent the suspension arises from faulty workmanship or
material, improper supervision, CONTRACTOR's failure to carry out orders or
perform and provision of the Agreement Documents. CONTRACTOR's Claim for
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an adjustment in the Agreement Price for any such suspension of Work shall not
exceed five thousand dollars ($5,000.00) for each working day that Work is
suspended. CONTRACTOR shall waive all Claims to the abovementioned
stipulated damages for the first three (3) days of suspended Work following the
day of discovery if the suspension is caused by one or more of the following Site
conditions: findings of (1) cultural, archeological, or historical significance; (2)
plant and/or wildlife in areas of the natural habitat; (3) conditions preventing Work
due to permit compliance requirements; (4) hazardous condition; and/or (5)
evidence of criminal or tortuous acts.

15.02 UTILITIES MAY TERMINATE FOR CAUSE

A

The occurrence of any one or more of the following events (“Event of Default”) will
justify termination for cause:

1. CONTRACTOR'’s persistent failure to perform the Work in accordance with
the Agreement Documents (including, but not limited to, failure to supply
sufficient skilled workers or suitable materials or equipment or failure to
adhere to the progress schedule established under paragraph 2.06 as
adjusted from time to time pursuant to paragraph 12.02.A.:

2. CONTRACTOR's disregard of Laws or Regulations of any public body having
jurisdiction;

3. CONTRACTOR’s disregard of the authority of UTILITIES or UTILITIES'
Representative;

4. CONTRACTOR's violation in any material provision of the Agreement Docu-
ments; or

5. CONTRACTOR's failure to make prompt payments to its Subcontractors,
sub-subcontractors and suppliers of any tier, suppliers or laborers or any
person working on the Work by, through, or under the CONTRACTOR or
any of them, any all of their employees, officers, servants, members, and
agents.

If one or more of the events identified in paragraph 15.02.A occur, UTILITIES or
UTILITIES’ Representative may give CONTRACTOR written notice or the event
and direct the event be cured. If such Event of Default has not been cured within
seven (7) days after the date of the written notice, UTILITIES or UTILITIES’
Representative may, give CONTRACTOR (and the surety, if any) written notice
that CONTRACTOR's services are being terminated for cause. Upon delivery of
the termination notice, UTILITIES may terminate the services of CONTRACTOR
in whole or in part, exclude CONTRACTOR from the Site, and take possession of
the Work and of all CONTRACTOR's tools, appliances, construction equipment,
and machinery at the Site, and use the same to the full extent they could be used
by CONTRACTOR (without liability to CONTRACTOR for trespass or conversion),
incorporate in the Work all materials and equipment stored at the Site or for which
UTILITIES has paid CONTRACTOR but which are stored elsewhere, and finish
the Work as UTILITIES may deem expedient. In such case, CONTRACTOR shall
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not be entitled to receive any further payment until the Work is finished. If the
unpaid balance of the Agreement Price exceeds all claims, costs, losses, and
damages (including but not limited to all fees and charges of engineers,
architects, attorneys, and other professionals and all court or other dispute
resolution costs) sustained by UTILITIES arising out of or relating to completing
the Work, such excess will be paid to CONTRACTOR. If such claims, costs,
losses, and damages exceed such unpaid balance, CONTRACTOR shall pay the
difference to UTILITIES. Such reasonable claims, costs, losses, and damages
incurred by UTILITIES will be incorporated in a Change Order. When exercising
any rights or remedies under this paragraph UTILITIES shall not be required to
obtain the lowest price for the Work performed.

Where CONTRACTOR’s services have been so terminated by UTILITIES, the
termination will not affect any rights or remedies of UTILITIES against
CONTRACTOR then existing or which may thereafter accrue. Any retention or
payment of moneys due CONTRACTOR by UTILITIES will not release
CONTRACTOR from liability.

15.03 UTILITIES MAY TERMINATE FOR CONVENIENCE

A

B.

UTILITIES may, without cause and without prejudice to any other right or remedy
of UTILITIES, elect to terminate the Agreement upon seven (7) day’s written
notice to CONTRACTOR. In such case, CONTRACTOR shall be paid (without
duplication of any items):

1. Completed and acceptable Work executed in accordance with the Agreement
Documents prior to the effective date of termination, including fair and
reasonable sums for overhead and profit on such Work:

2. Expenses sustained prior to the effective date of termination in performing
services and furnishing labor, materials, or equipment as required by the
Agreement Documents in connection with uncompleted Work, plus fair and
reasonable sums for overhead and profit on such expenses;

3. Amounts paid in settlement of terminated contracts with Subcontractors,
Engineers, Suppliers and others (including but not limited to all fees and
charges of engineers, architects, attorneys and other professionals and all
court other dispute resolution costs incurred in connection with termination of
contracts with Subcontractors, Engineers and Suppliers); and

4. Reasonable expenses directly attributable to termination.

CONTRACTOR shall not be paid on account of loss of anticipated profits or
revenue or other economic loss arising out of or resulting from such termination.

15.04 CONTRACTOR MAY STOP WORK OR TERMINATE

If, through no act or fault of CONTRACTOR, the Work is suspended for more than ninety
(90) consecutive days by UTILITIES or under an order of court or other public authority,
or UTILITIES’ Representative fails to act on any Application for Payment within thirty
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(30) days after it is submitted (except as otherwise authorized herein), or UTILITIES fails
for thirty (30) days to pay CONTRACTOR any sum finally determined to be due (except
as otherwise authorized herein), then CONTRACTOR may, upon seven days written
notice to UTILITIES and provided UTILITIES does not remedy such suspension or
failure within that time, terminate the Agreement and recover from UTILITIES payment
on the same terms as provided in paragraph 15.03. In lieu of terminating the Agreement
and without prejudice to any other right or remedy, if UTILITIES’ Representative has
failed to act on an Application for Payment within thirty (30) days after it is submitted, or
UTILITIES has failed for thirty (30) days to pay CONTRACTOR any sum finally
determined to be due, CONTRACTOR may, seven (7) days after written notice to
UTILITIES, stop the Work until payment is made of all such amounts due
CONTRACTOR. The provisions of this paragraph 15.04 are not intended to preclude
CONTRACTOR from making a Claim under paragraph 10.05 for an adjustment in
Agreement Price or Agreement Times or otherwise for expenses or damage directly
attributable to CONTRACTOR's stopping the Work as permitted by this paragraph.

ARTICLE 16 - MISCELLANEOUS

16.01 GIVING NOTICE

A.  Whenever any provision of the Agreement Documents requires the giving of
written notice, the written notice will be delivered to UTILITIES’ Representative
and to the address below. All notices necessary or required under this Agreement
shall be in writing and shall be personally delivered, sent by overnight delivery
service, or mailed by certified mail, postage prepaid and return receipt requested,
as follows:

If to UTILITIES: Colorado Springs Utilities
Attn: Procurement & Contract Services Manager
P.O. Box 1103, MC 920
Colorado Springs, Colorado 80947-0920
Phone: (719) 668-3862

if to CONTRACTOR:
Attn:

Phone:

B. The parties may change any address to which notice is to be given by giving
notice as provided above of such change of address.

16.02 COMPUTATION OF TIMES

When any period of time is referred to in the Agreement Documents by days, it will be
computed to exclude the first and include the last day of such period. If the last day of
any such period falls on a Saturday or Sunday or on a day made a legal holiday by the
law of the applicable jurisdiction, such day will be omitted from the computation. Time is
of the essence of this Agreement.
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16.03 CUMULATIVE REMEDIES

The duties and obligations imposed by these General Conditions and the rights and
remedies available hereunder to the parties hereto are in addition to, and are not to be
construed in any way as a limitation of, any rights and remedies available to any or all of
them which are otherwise imposed or available by Laws or Regulations, by special
warranty or guarantee, or by other provisions of the Agreement Documents. The
provisions of this paragraph will be as effective as if repeated specifically in the
Agreement Documents in connection with each particular duty, obligation, right, and
remedy to which they apply. Notwithstanding the rights and remedies provided in this
Article 16.03 of the General Conditions, the liquidated damages provided in this Section
3 of the Agreement shall be UTILITIES’ sole remedy for CONTRACTOR’s failure to meet
the stated Milestones in the Agreement Times.

16.04 SURVIVAL OF OBLIGATIONS

All representations, indemnifications, warranties, and guarantees made in, required by,
or given in accordance with the Agreement Documents, as well as all continuing
obligations indicated in the Agreement Documents, will survive final payment,
completion, and acceptance of the Work or termination or completion of the Agreement.

16.05 GOVERNING LAW

This Agreement shall be construed in accordance with the laws of the State of Colorado
and the City Charter, City Code, Ordinances, and Rules and Regulations of the City of
Colorado Springs. In the event of litigation, this Agreement shall be enforceable by or
against the City of Colorado Springs on behalf of UTILITIES as provided in Colorado
Springs City Code § 12-1-108. In the event of any dispute over the Agreement’s terms
and conditions or anything arising from the terms and conditions of the Agreement, the
exclusive venue and jurisdiction for any litigation arising thereunder shall be in the E|
Paso County District Court for the Fourth Judicial District of Colorado, and if necessary
for exclusive federal questions, the United States District Court for the District of
Colorado.

16.06 NON-DISCRIMINATION

UTILITIES is committed to equal employment opportunity for all and maintains and
implements equal opportunity and affirmative action where necessary in all of its daily
operations. UTILITIES’ policy is that no person shall be discriminated against because of
race, color, national origin or ancestry, sex, age, religious convictions, veteran status,
disability or political beliefs. CONTRACTOR shall comply with all federal and state
nondiscrimination laws and have an equal employment opportunity  policy.
CONTRACTOR  shall also comply with UTILITIES' Equal Employment
Opportunity/Affirmative Action policies regarding nondiscrimination and harassment,
which includes sexual harassment, in the conduct of its business while on UTILITIES’
property and/or interacting with UTILITIES’ employees. CONTRACTOR will cooperate
with UTILITIES in using CONTRACTOR’s best efforts to ensure that Disadvantaged
Business Enterprises are afforded the full opportunity to compete for subcontracts or
work under this Agreement. Contractor will cooperate with UTILITIES in using
CONTRACTOR's best efforts to ensure that El Paso County based and Disadvantaged
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Business Enterprises are afforded the full opportunity to compete for subcontracts or
work under this Agreement.

16.07 ELECTRONIC COMMUNICATIONS

Email and all other electronic (including voice) communications from UTILITIES are for
informational purposes only. No such communication is intended by UTILITIES to
constitute either an electronic record or an electronic signature, or to constitute any
agreement by UTILITIES to conduct a transaction by electronic means. Any such
intention or agreement is hereby expressly disclaimed.

16.08 AUDIT

A. CONTRACTOR shall maintain full, detailed and accurate documents,
papers, and records of all amounts billable to and payments made by
UTILITIES hereunder and related to the Work in accordance with
recognized accounting practices, and as required by environmental Laws
and Regulations, and in a format that will permit audit, for a period of three
(3) years after payment of the last invoice, resolution of Claim, or for any
longer period required by statute or by other clauses of this Agreement,
whichever is later. Such records shall be open to available for inspection
and subject to audit and/or reproduction, during normal working hours, by
UTILITIES or its authorized representative.

B. CONTRACTOR shall upon reasonable notice make available all records for
all contracts, specifically including, but not limited to, lump sum contracts
(i.e. fixed price or stipulated sum contracts), unit price, cost plus or time and
material contracts with or without a guaranteed maximum or not-to-exceed
amounts, for inspection, audit, scanning, and/or reproduction during normal
business working hours. Such audits may be performed by any UTILITIES'
Representative or any outside representative engaged by UTILITIES for the
purpose of examining such records. UTILITIES or its designee may conduct
such audits or inspections throughout the term of this Agreement and for a
period of three (3) years after final payment or resolution of a Claim,
whichever is later. UTILITIES’ Representative may, without limitation,
conduct verifications such as count employees at the Site, witness the
distribution of payroll, verify information and amounts through interviews
and written confirmations with CONTRACTOR’s employees, field and
agency labor, subcontractors, and vendors.

C. CONTRACTOR's "records" as referred to in this Agreement shall include
any and all information, materials and data of every kind and character,
including  without  limitation, records, books, papers, documents,
subscriptions, recordings, agreements, purchase orders, leases, contracts,
commitments, arrangements, notes, daily diaries, superintendent reports,
drawings, receipts, vouchers and memoranda, and any and all other
agreements, sources of information and matters that may in UTILITIES'
judgment have any bearing on or pertain to any matters, rights, duties or
obligations under or covered by any Agreement Document. Such records
shall include hard copy, as well as computer readable data, written policies
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and procedures, time sheets, payroll registers, payroll records, cancelled
payroll checks, subcontract files, including proposals of successful and
unsuccessful bidders, bid recaps, negotiation notes, etc., original bid
estimates, estimating work sheets, correspondence, change order files,
including documentation covering negotiated settlements, backcharge logs
and  supporting documentation, invoices and related payment
documentation, general ledger, information detailing cash and trade
discounts earned, insurance rebates, dividends, and any other records that
may have a bearing on matters of interest to UTILITIES in connection with
CONTRACTOR’s dealings with UTILITIES (all foregoing hereinafter
referred to as "Records") to the extent necessary to adequately permit
evaluation and verification of any or all of the following:

Compliance with Agreement requirements for deliverables

Compliance with approved plans and specifications

Compliance with UTILITIES' business ethics expectations

Compliance with Agreement provisions regarding the pricing of change
orders

Accuracy of CONTRACTOR representations regarding the pricing of
invoices

6. Accuracy of CONTRACTOR representations related to claims submitted
by the contractor or any of his payees.

PN

o

D. CONTRACTOR shall require all payees, including, but not limited to,
subcontractors, material suppliers, and insurance carriers, to comply with
the provisions of this Article by including the requirements hereof in a
written contract agreement between CONTRACTOR and payee.
CONTRACTOR will ensure that all payees (including those entering into
lump sum contracts) have the same right to audit provisions contained in
this Agreement.

E. UTILITIES' authorized representative(s) shall have reasonable access to
the CONTRACTOR's facilities, shall be allowed to interview all current or
former employees to discuss matters pertinent to the performance of this
Agreement and shall be provided adequate and appropriate work space, in
order to conduct audits in compliance with this article.

F. If an audit in accordance with this Article discloses overpricing or
overcharges of any nature to UTILITIES by CONTRACTOR or
CONTRACTOR’s Subcontractors in excess of $30,000, in addition to
making adjustments for the overcharges, CONTRACTOR shall reimburse
UTILITIES the reasonable actual cost of UTILITIES’ audit. Any adjustments
and/or payments that must be made as a result of any such audit or
inspection shall be made within a reasonable amount of time, not to exceed
ninety (90) days from the presentation of UTILITIES’ findings to
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